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EXPLOITATION OF MENTAL HEALING IS 

FRAUDULENT. 

The federal courts are most generous and 
liberal in their attitude toward new methods 
of healing. Osteopathy, mental healing, chris- 
tian science, magnetic healing have all re- 
ceived the sanetion of the federal tribunals. 
In the recent case of Post v. United States, 
135 Fed. Rep. 1, the circuit court of appeals 
for the fifth circuit discusses the question 
whether the practice of mental healing is so 
fraudulent in its very nature as to prohibit 
those that practice it from the use of the 
mails for its exploitation. In this case the 
court held that the act of congress making it 
a criminal offense to use the mails in further- 
ance of a scheme or artifice to defraud does 
not make any discrimination with respect to 
the right to the use of the postal establish- 
ment of the United States by persons whose 
vocation is healing, between those who profess 
to cure by the use of mental science and those 
who use drugs; and, in a prosecution there- 
under for such use of the mails, the question 
of the defendant’s good faith is the cardinal 
question. The court further held that if the 
defendant practiced in good faith, without 
the intention to defraud, she is not guilty, 
although in fact the theory and ‘practice fol- 
lowed were worthless; but if, without belief 
in her practice, and with knowledge that her 
representations regarding it were false, she 
made them to defraud, the fact that mental 
healing is a lawful vocation does not prevent 
conviction. 

The court, in its opinion, explained 
its position as follows: ‘*The case should 
be tried with the distinct understanding 
that the practice of mental healing is, in 
federal law, as lawful as healing with drugs. 
As to the right to use the postal estab- 
lishment of the United States, no discrim- 
ination is made between those whose voca- 
tion is healing, whether they be allopathists, 
homeopathists, osteopaths, or mental scient- 
ists. But the use of the mails in furtherance 
of an artifice or scheme to defraud, under the 
guise of practicing the vocation of healing, is 





equally condemned by law, whether the ac- 
cused be mental healers or the votaries of 
other sehools. The statute is directed against 
any scheme or artifice to defraud, and it in- 
cludes everything designed to defraud by 
representations as to the past or present, or 
by suggestions or promises as to the future. 
Durland v. United State., 161 U.S. 306, 16 
Sup. Ct. Rep. 508,40 L. Ed. 709. This 
indictment involves questions as to the belief 
and intention of the defendant. Every man 
and woman has the right to believe what he 
or she chooses to believe. And one who holds 
any belief may engage in practice founded 
upon it, unless he thereby injures others in 
person, reputation or property, or disturbs 
the peace and welfaré of the public. A be- 
lief, of course, cannot with impunity be car- 
ried into conduct contrary to law. The ulti- 
mate question of fact before the jnry was as 
to the good faith of the defendant, and that 
question involved her belief in her represent- 
ations and promises. While her belief is not 
the subject of direct proof, it may be ascer- 
tained from circumstances and by proof of 
her actions and declarations. If she was prac- 
ticing her profession im good faith, the fact 
that she received compensation for her ad- 
vice and services is of no consequence; the 
regular physician, the lawyer and the preacher 
do the same. The cardinal Inquiry was: Was 
she engaged in the business of treating and 
curing, or endeavoring to cure, applicants, 
or was she prreticing a scheme or artifice to 
defraud? It is not a question as to whether 
or not the method of treatment is one that 
should be approved or disapproved by the 
court and jury. If it was as baseless as mun- 
dane astrology, it makes no difference, if the 
defendant believed in it and practiced it in 
good faith and without positive intention to 
defraud. If, without belief in her professions 
or proposed treatment, and with knowledge 
that her representations were false, she made 
them to defraud, the fact that mental heal- 
ing is a lawful vocation does not protect her.’’ 

The court of appeals also disapproves 
very emphatically of the observation of 
the trial court that the pretensions of the 
defendant were directly contrary to the 
laws of nature. On this point the court said: 
‘*Referring to the evidence offered by the 
defendant tending to show that she could ef- 
fect the cures hy the method she was practic- 
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ing, and especially to the claim that she 
could ‘sendby emanations from her own mind 
such power as will, after passing through the 
mind of a second person, influence the physi- 
cal condition of a third person,’ the learned 
judge asserted that this power was not recog- 
nized as a natural law by the experience of 
mankind, and that the defendant is attempt- 
ing to establish a new and unrecognized law 
of nature. He then said to the jury that 
where ‘‘testimony of itself is directly con- 
trary and in opposition to the well-established 
laws of nature, accepted by all men from the 
experience and study of ages, such testimony 
may be properly ignored without contradic- 
tion.’’ A jury may unquestionably be prop- 
erly instructed to disregard evidence that 
they find to be false. Allen v. United States, 
164 U. S. 492, 499, 17 Sup. Ct. 154, 41 L. 
Ed. 528. And under the practice of the fed- 
eral courts, the judge may express his opin- 
ion as to the weight or effect of evidence or 
. the credibility of witnesses; but, if evidence 
is admitted as, and is, legal and relevant, the 
jury, we think, should not be peremptorily 
directed to ignoreit. If it be of a kind that 
greatly taxes the credulity of the judge, he 
can say so, or, ifhe totally disbelieves it, he 
may announce that fact, leaving the jury free 
to believe itor not. If the jury concur in the 
view expressed by the judge, they may en- 
tirely disregard such evidence in their ver- 
dict ; but to direct the jury to ignore it is to 
tell them not to consider it at all, even to de- 
termine whether it deserves credence or not. 
We are aware of the fact that this instruction 
related to evidence, part of which, perhaps, 
would seem to many, if not all, intelligent 
minds, incredible; but, if evidence is admis- 
sible at all, we can see no reason why it is not 
to be passed on by the jury. We are not 
holding that the defendant has a right to em- 
bark in a business, and to insist that its legal- 
ity shall be tested by principles beyond the 
understanding of others, and not by such 
knowledge as the courts and juries possess. 
The case must, of course, be tried and tested 
by the rules of law and by common human 
understanding. But when a question of fact is 
tested, although it may involve the existence 
of a power not generally recognized, evidence 
bearing on the question must be considered 
as in other cases. Science has not yet drawn, 
and probably never will draw, a continuous 





and permanent line between the possible and 
impossible, the knowable and unknowable. 
Such line may appear to be drawn in one 
decade, but is removed in the next, and en- 
croaches on what was the domain of the im- 
possible and unknowable. Advance in the 
use of electricity, the experiments in tele- 
pathy, hypnotism, and clairvoyance, warn us 
against dogmatism. The experience of the 
judiciary, as shown by history, should teach 
tolerance and humility, when we recall that 
the bench once accounted for familiar physi- 
cal and mental conditions by witchcraft, and 
that, too, at the expense of the lives of inno- 
cent men and women. In that. day, it was 
said from the bench that to deny the exis- 
tence of witchcraft was to deny the Christian 
religion. Juries would have done better. 
Then and now questions of fact were best 
tried by jury,”’ 


DECISIONS. 











NOTES OF IMPORTANT 


EVIDENCE — TRANSCRIPT OF TESTIMONY OF 
WITNESS AT FORMER TRIAL IS THE BEsT EvI- 
DENCE.—Inyention makes changes in the law 
as well asin business. Formerly in the days 
when stenography was not thought of the only 
way that the testimony of awithess ata former 
trial could be proved at a subsequent trial was 
by the evidence of jurors or bystanders; and 
such evidence was the best evidence. Some lawyer 
who was sticking close to his Blackstone or his 
first edition of Greenleaf on Evidence, made the 
mistake recently of attempting to prove the tes- 
timony of a witness at a former trial in the old 
way and was"awakened by the court to the fact 
that the world was moving on and that what was 
once the best evidence of the testimony of a wit- 
ness ataformer trial, was now only secondary 
evidence of such testimony. We have reference 
to the recent case of Estes vy. Missouri Pacific 
Railway Co., 85 8S. W. Rep. 909, where the court 
held that a transcript of a witness’ testimony at a 
former trial is the best evidence thereof, and, 
when such transcript can be procured, it is error 
to admit the oral testimony of jurors who tried 
the former case, to state what certain witnesses 
testified therein. The court said: ‘The trial 
court, against defendant’s objections admitted 
the evidence of three of the jurors in the AdaM. 
Estes case, to contradict the evidence of defend- 
ant’s witnesses C. C. Crews and S. C. McVey, 
who also testified in that case. Defendant con- 
tends that the best evidence of what these wit- 
nesses testified to was a transvript of the stenog- 
rapher’s notes taken at the time. We are cited to 
the case of Padgitt v. Moll, 159 Mo. 143, 60S. 
W. Rep. 121, 52 L. R. A. 854, 81_Am. St. Rep. 347, 
but that does not decide the question. All that 








XUM 





Vol. 60 


CENTRAL LAW JOURNAL. 323 








the court does say in that respect is that: “The 
purpose of having the testimony taken down in 
shorthand is to preserve it for future reference 
after a period has elapsed during which it might 
not beso well remembered,’’ ete. In Bradley v. 
Spickardsville, 90 Mo. App. 416, it was held by 
this court that the stenographers’ notes were more 
aecurate and reliable thanthe memory. And 
that case is not in conflict with the Padgitt Case, 
supra, Where the court held that it was error to 
have the stenographer’s notes taken at the trial 
in progress read tothe jury. Itseems to us that 
the stenographer’s notes were the best evidence 
of what the three witnesses testified to at the 
trial of the other cause. Formerly there was no 
other mode of contradicting a witness in that re- 
spect. But since the adoption of the statute pro- 
viding for shorthand notes to be made of the 
evidence during the trial of a case, the former 
method becomes secondary in its character, be- 
cause less reliable. It was therefore error to 
admit the secondary evidence, when the best evi- 
dence was procurable. 





RAILROADS-—FAILURE TO USE Cars WITHOUT 
AUTOMATIC COUPLERS.—The supreme court in 
the recent case of Johnson vy. Southern Pacific 
Company, 25 Sup. Ct. Rep. 158, held that the 
act of Congress requiring automatic couplers to 
be used onall railroad cars applied to dining 
as well as other cars, and required that the coup- 
lers of each car should fit those onthe other. 'This 
decision so emphatically approving this law 
aroused the railroad managers who, with their 
accustomed ingenuity began to devise ways and 
means to evade the law, as, under the construction 
put upon it has become most burdensome. Their 
first scheme of evasion was to send out cars 
without automatic couplersand give notice of 
their defective condition by posting a sign on the 
ear that this car was defective. 

This scheme of evasion was very summarily ex- 
posed in the recent case of United States v. South- 
Railway Co., 135 Fed. Rep. 122, where the court 
held that placing an ‘*M. C. B. defect card’? upon 
a car, and noting on such car defects forbidden 
by the safety appliance act, which is notice to all 
connecting lines that the defendant sent the car 
out defective, and that other lines using the car 
would not have to account to defendant for the 
particular injury or defect noted on the card, is 
such a deliberate violation of the statute as to 
amount to a defiance of the law. 

The court in the course of an instructing opin- 
ionsaid: While the act is penal and to be con- 
strued strictly, the construction given it by the 
courts must fairly carry out the legislative intent 
as decribed in the act. United States v. Lacher, 
134 U.S. 624,710 Sup. Ct. 625, 33 L. Ed. 1080; John- 
vy. Southern Pacific, supra. Whatis the legis- 
lative intent here? Itis clearly expressed in the 
first words of the preamble, ‘‘An act to promote 
the safety of employees,” ete. Sections I and 2 of 
the act express the same purpose. The Supreme 





Court, in the Johnson Case, supra, in construing 
this act, has clearly indicated that it should be 
given such a construction as will accomplish the 
purpose for which it was intended. The con- 
struction contended for by defendant would 
practically nulify the act. The statute says that 
a common earrier shall not haul ur use cars ina 
certain described condition. The defendant asks 
the court to hold, in effect, that they cannot haul 
the carin that condition, provided they have failed 
to use diligence to discover its defective condition 
but that, if they have used due diligenee, they 
may haul the car inits defective condition. In 
allsuch casesit would be impossible for the of- 
ficers of the government to determine in advance 
whether a statute has been violated or not; but, 
before a prosecution could be properly instituted, 
they go to the defendant campany; ascertain what 
care it had used in regard to a certain car; deter- 
mine as a matter of fact and law, whether the acts 
of the defendant constituted due diligence, and 
from that determine whether a prosecution might 
be safely instituted. It is evident that such a de- 
fense would take the very life out of the actin ques- 
tion, and render its enforeement impossible ex- 
cept in a few isolated cases. The courts cannot by 
judicial legislation read into the act any Janguage 
which will excuse offenders,any more than they 
can read into it language which would increase 
their liability. Courts must enforce the law as 
hey find it. 

The governmentinspectors, it was shown by this 
evidence, had no difficulty in discovering the de- 
fectsin thecars in this case. They found eight 
other cars in a defective condition in the same 
set of cars. ‘‘Such wholesale failure to discover 
defects,’’ say the court, ‘“‘implies method, and the 
evidence further supplies the reason. ‘The de- 
fendant company, in the conduct of its business, 
contemplated and expected that in some instances 
it would put cars in use with defective safety ap- 
pliances. The testimony of the chief inspector, 
Holloway, shows this. He testifiod that the com- 
pany used whatis called an ‘M. C. B. card.’ 
When this card was placed on a defective car, 
With the defect described on the card, it was 
notice to all connecting lines that the defendant 
sent the car out defective, and that other lines 
using the car would not have to account to de- 
fendant for the particuler injury or defect noted 
onthe car. He also testified that in some in- 
stances these cards were used for cars defective 
as to safety applianeos. Here is such deliberate 
violation of the statute as to amount to defiance 
of the law.”’ 
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THE POWER OFA STATE TO FORBID 
THE TRAFFIC IN OR THE POSSES- 
SION OF WILD GAME AND FISH 
WHEN BROUGHT IN FROM ANOTH- 
ER STATE OR COUNTRY AS AFFECT- 
ING INTERSTATE COMMERCE. 


The right of a state to prohibit the trans- 
portation of wild game and fish killed in the 
state from within its own limits, toother 
states or countries i§ conclusively settled in 
Geer v. Connecticut,! decided in 1896. The 
court held in that case that the police power 
residing in a state authorized it to forbid 
the killing of wild game, or the possession 
of wild game, for the purpose of tra nsport- 
ing it beyond the limits ofthe state, and that 
such action by the state is not in conflict with 
Section 8, Article 1 of the Constitution of the 
United States which gives Congress the power, 
‘To regulate commerce with foreign nations, 
and among the several States and with the 
Indian Tribes ;’’ and we may consider this 
. question as definitely settled by the Supreme 
Court of the United States, which court has 
authority toestablish the law of the land in 
reference to this subject. That case was 
decided in March, 1896, since which time it 
has been frequently cited by other courts as 
authority for the above proposition, and also 
as authority for the other and different pro- 
position that a state has the right to prohibit 
the bringing into the state of dead wild game 
and fish from other states or countries, and 
the possession and sale of such game. During 
the past few years the legislatures of the states 
have enacted many laws for the protection of 
vild game and fish; many of these statutes 
formerly related to killing game, and prohib- 
ited the taking or killing of wild game and fis» 
during certain periods of the year, called the 
closed season. The almost universal experi- 
ence in these states has been that it is difficult 
to enforce these laws unless not only the killing 
of game is prohibited, but also its possession 
and sale during the closed season. Another 
class of game and fish laws in force in many 
states relates to the taking of immature game 
and fish at all seasons; as for instance, the 
killing of fish of less than a certain size or 
weight, and to the sale, possession and trans- 
portation of such fish at all seasons. Some 


1161 U.S. 519. 





of these statutes also absolutely prohibit the 
killing, sale, transportation and possession of 
certain game and fish at all seasons. Inas- 
much as the wild game and fish of a state be- 
long to the people in their collective sovereign 
capacity, and inasmuch as they furnish an 
important food supply for the people, there is 
no doubt of the right of the legislature of a 
state, in order to protect and preserve its own 
wild game and fish, to enact laws under the 
police power existing in the state, forbidding 
the killing, taking, sale, possession for sale, 
possession and transportation of such game 
and fish; and this the writer understands to 
be the whole force and effect of the decision 
in Geer v. Connecticut. 

However, as above stated, this case has been 
cited as authority for another principle, to-wit, 
that a state has the power to prohibit the 
bringing into, or the importation into a state 
of wild game and fish killed in another state 
or country, where it is lawful to take such 
wild game and fish; and also the possession, 
possession for sale and sale of such articles 
within the state. It is so cited in the case of Jn 
re Deininger,? decided in 1901. In that case 
the defendant was convicted in the trial court 
of one of the counties of Oregon of having in 
his possession trou for sale in violation of 
the game laws of that state, and in default of 
the payment of an imposed fine, he was im- 
prisoned by the sheriff of the county. He 
then made application to the United States 
District Court fora writ of habeas corpus. 
The defendant, (the petitioner in the United 
States Court), was the manager of a company 
which «conducted a retail fish market in Port- 
land; the trout in question were purchased 
in the city of Seattle, in the state of Washing- 
ton, in which state they had been lawfully 
caught, and were shipped from that state to 
the market of the fish company in Portland, 
for sale there. The law of Oregon made the 
possession of trout for sale, lawfully caught 
in another state, unlawful. The petitioner 
contended that this law was void as a res- 
traint upon interstate commerce. The Dis- 
trict Court held the law valid and not in res- 
traint of interstatecommerce, citing the case 
of Geer v. Connecticut,* as authority for this 
ruling, and using the following language in 
the opinion: ‘‘In that case, as in this, it was 

2 108 Fed. Rep. 623. 

3 161 U. S. 519. 
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contended that the act of the state of Con- 
necticut was in restraint of interstate com- 
merece, since it made the possession of the 
birds in question for the purpose of conveying 
the same beyond the state illegal, notwith- 
standing the fact that said birds were lawfully 
killed in the state of Connecticut. The decis- 
ion is based upon the fundamental distinction 
that exists between the qualified ownership 
in game and the perfect nature of ownership 
in other property. If game when reduced 
to possession became an article of property, 
in the ordinary sense of the word, it would 
belong to commerce ; otherwise, it is a sub- 
ject of control by the state, in the excercise 
of its police power. There is, in my opinion, 
no room to distinguish between the right to 
take game out of the state and the right to 
bring it within the state. Interstate traffic 
is affected as much in one case as in the other. 
It is not material that in one case the killing 
of game is discouraged by the limitation which 
the law puts upon its use, by prohibiting its 
exportation, while in the other the enforcement 
of the law against the taking of game is ren- 
dered practicable by making its possession 
for sale unlawful. The ultimate object sought 
in each case is the same, and the law in each 
ease is a legitimate exercise of the police 
power of the state. * * * When game is 
brought from another state, by whatever 
means, or for whatever purpose, or in what 
ever condition, it becomes, upon the moment 
of its introduction into the state, a part of the 
game of the state, and subject to the control 
of its laws. In the case of In re Davenport, * 
the court holds that one state does not have 
the constitutional power to prohibit traffic in 
game imported from another state. I regret 
my inability to adopt the view of the learned 
judge who decided that case.”’ 

In People v. O’ Neill,® the statute con- 
strued reads asfollows: ‘‘No person, com- 
pany, or corporation shall sell, or attempt to 
sell, or expose for sale, or have in possession 
or under control, for the purpose of selling or 
exposing for sale, any kind of bird, game or 

sh at any time when the taking, catching or 
illing of such kind of birds game, or fish is 
rohibited by the laws of this state.’’ An- 
ther section of the same statute which was 


102 Fed Rep. 540. 
110 Mich. 324. 


also passed on provides as follows: ‘‘No 
person shall, by himself, his clerk, servant or 
agent, expose or keep for sale, or directly or 
indirectly, upon any pretense or any device, 
sell or barter, or in consideration of the pur- 
chase of any other property, give to any other 
person any quail, woodcock or partridge in 
the state of Michigan.’’ In the opinion, 
which was rendered in 1896, the court says: 
‘On the trial of the case the respondents of- 
fered to show that the trout and quail were re- 
spectively shipped into this state from Illinois 
as articles of food. This testimony was ex- 
cluded, and it is now contended that the stat- 
ute is unconstitutional, for the reason that it 
constitutes an unlawful restriction of the right 
of interstate commerce, and for the further 
reason that the legislature has no power to for- 
bid the sale of articles of food, except in the 
exercise of its police power, and that in the 
exercise of the police power it cannot prohibit 
the sale of an article of food which is not dele- 
terious in itself. * * * This question is 
not a new one to the courts. In State v. 
Randolph,® it was said: ‘The game law 
would be nugatory if, during the pro- 
hibited season, game could be imported 
from the neighboring states. It would be im- 
possible to show, in most instances, where the 
game was caught.’’’ The court then cites 
among other authorities, Geer v. Connecti- 
cut,? and Ex parte Maier,® and adds: ‘*The 
cases cited abundantly establish the doctrine 
that it is competent for the legislature, for the 
purpose of protecting game or fish, to abso- 
lutely prohibit the sale of fish or game caught 
within the limits of the state during a closed 
season or during the entire year. The question 
of the right to prohibit the importation and 
sale of game or fish, with the same purpose, 
is discussed in Ex parte Maier, and the right 
is assumed in numerous of the other cases re- 
ferred to.”’ 

While the Supreme Court of the State of 
Michigan in the above opinion does not speci- - 
fically cite the Geer case as authority for the 
proposition that the state has power to pro- 
hibit the importation of game and fish into 
the state from other states and countries 
where lawfully taken, it does perhaps, do so 
inferentially: In People v. Dornbos,® decided 


61 Mo. App. 15. 
7 161 U. 8. 519. 
8 103 Cal. 476, 42 Am. St. Rep. 129. 





9 127 Mich. 136. 
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in 1901, the same court sustained a conviction 
under another statute which provides that, 
‘It shall be unlawful to market or have in 
possession * * * any lake trout weighing 
less than one and one-half pounds * * * 
in the round,’’ and sustained the ruling of the 
trial court in excluding evidence as tothe law 
of the state of Indiana relating to the kinds 
and sizes of fish which could be legally taken 
there, offered under the claim that the fish in 
question were brought into Michigan from 
that state, citing Commonwealth v. Savage,!° 
as authority. No question was raised either 
in the Dornbos case or in the Savage case, 
that the state legislation was in violation of 
any provisions of the constitution of the United 
States. 

Has the District Court in the Deninger casa 
given a correct construction of the Geer case ? 
Is the Geer case an authority for the Michigan 
decisions cited? This becomes important for 
the reason that the Geer case is the only direct 
authority on this precise question found in the 
United States Supreme Court reports. The 
United States Supreme Court in the Geer 
case did not decide that the legislature of a 
state has the same authority over dead game 
brought in from another state or country as 
it has over game taken within the limits of 
the state. This question was not involved in 
that decision. A careful reading of the ma- 
jority, opinion written by Mr. Justice Wliite, 
leads to the inevitable conclusion that itis 
wholly based upon the right of the state to 
control the transportation and sale of game 
taken within its borders, and in which no one 
can acquire as against the state acting as the 
representative of the people in their united 
sovereignty, any title but a qualified one. 
The following language of the opinion shows 
that the court reserves from consideration 
any question relating to the right of thestate 
to control the sale and transportation of game 
not taken within the state: 

‘‘In view of the authority of the state to affix 
conditions to the killing and sale of game, pre- 
dicated, as is this power,on the peculiar nature 
of such property and its common ownership 
by all the citizens of the state, it may well be 
doubted whether commerce is created by an 
authority given by astate to reduce game with- 
in its borders to possession, provided such 


0 155 Mass. 278, 29 N. E. Rep. 468. 








game be not taken, when killed, without the 
jurisdiction of the state. (The common owner- 
ship imports the right to keep the property, 
if the sovereign so chooses, always within its 
jurisdiction for every purpose. The qualifi- 
eation which forbids its removal from the state 
necessarily entered into and formed part of 
every transaction on the subject, and deprived 
the mere sale or exchange of these articles of 
that element of freedom of contract and of full 
ownership which isan essential attribute of 
commerce.”’ 

In Ward, sheriff v. Race Horse,!! the Geer 


case, is referred to in the following lan- 
guage: 


‘*The power of a state to control and regu- 
late the taking of game cannot be questioned,”’ 
citing Geer v. Connecticut.!? 

Geer v. Connecticut has also been cited in 
the following casesas authority for the now 
well established principle that a state, under 
its police power, has authority to regulate or 
pronibit the taking, killing, selling, transpor- 
tation, or possession of its own wild game, as 
it sees fit.!* 

In Re Davenport,!* the defendant was ar- 
rested and imprisoned awaiting trial under 
a warrant issued out of the superior court for 
Spokane county, state of Washington, for a 
violation of the following statute: ‘*Every 
person who shall offer for sale or market, or 
sell or barter, any moose, elk, caribou, killed 
in this state, antelope, mountain sheep or goat, 
deer, or the hide or skin of any moose, elk, 


deer or caribou, or any grouse, pheasant, 
ptarmigan, partridge, sage hen, prairie 


chicken or quail at any time of the year, shall 
be guilty of a misdemeanor and upon convic- 
tion thereof shall be punished as hereinafter 
provided.’’ 

The defendant, L. M. Davenport, was a 
resident of the city of Spokane, and a res- 
aurant keeper therein. On the first day of 
March, 1900, he had in his possession in said 
county and state, and offered for sale and 


11 16 Sup. Ct. Rep. 1076. 

22 161 U. 8.519. 

13 Ohio Oil Company vy. State of Indiana, 177 U.s. 190; 
In re Eberle, 98 Fed. Rep. 295; Manufacturers’ Gas & 
Oil Co. v. Indiana Natural Gas & Oil Company, 
155 Ind. 545, 63 L. R. A. 184; Dickhaut v. State, 85 Md. 

51, 60 Am. St. Rep. 332; People v. Van Pelt, 130 Mich. 
621; People v. Buffalo Fish Company, 164 N. Y. 93, 52 
L. R.A. 808; People v. A. Booth Company, 86 N. Y. 
Supp. 272. 

14 102 Fed. Rep. 540. 
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sold therein, as a portion of a meal, one quail, 
which was a portion of a box of quail that the 
said Davenpo-t had purchased in the city of 
St. Louis, state of Missouri, and caused to 
be shipped into the state of Washington. 
These quail, when taken in the state of Mis- 
souri, were lawfully taken under the laws of 
that state. 

The case came into the United States Dis- 
trict Court on petition for a writ of habeas 
corpus by defendant asking for his release 
from the custody of the sheriff of Spokane 
county. The contention made by the defend- 
ant (the petitioner in the District Court), 
was that he was being deprived of his liberty 
without due process of law, andif the statute 
in question could possibly be construed to 
make it a misdemeanor to serve this game to 
his customers, then the law was void as an 
attempt to restrain interstate commerce. The 
District Court held that the state of Wash- 
ington had no power to forbid traffic in game 
imported or brought in from another state 
where it was lawfully killed, and if said stat- 
ute was applicable at all to the facts of the 
case, it was unconstitutional and void. The 
District Judge reviewed the case of Geer v. 
Connecticut,!® and announced in the 
opinion that he did not ‘‘question this 
decision holding that the legislature of a 
state has the constitutional power to en- 
tirely prohibit-the killing of game within the 
state for the purpose of conveying the same 
beyond the limits of the state; for it is true, 


and if is an elementary principle, that the ° 


wild game within a state belongs to the peo- 
ple in their collective sovereign capacity. 
Game is not the subject of private ownership, 
except in so far as the people may elect to 
make it so; and they may, if they see fit, ab- 
solutely prohibit the taking of it, or traffic or 
commerce in it. But the power of a legisla- 
ture in this regard only applies to game with- 
in the state, which is the property of the peo- 
ple of the state, and no such power to inter- 
fere with the private affairs of individuals can 
affect the right of a citizen to sell or dispose of, 
as he pleases, game which has become a subject 
of private ownership by alawful purchase in an- 
other state. The decision,!® does not direetly 
or indirectly, support the proposition that the 
legislature of one state has the constitutional 


© 161 U.S.519. 
16 Geer vy. Connecticut, 161 U. S. 519. 





power to prohibit traffic in game imported 
from another state. * * * It is my con- 
clusion that the statute of the state under 
which the petitioner is being prosecuted, if 
applicable at all to the facts of his case, is 
unconstitutional and void.’’ 

The above case, decided in 1900, is the one 
referred to in Re Deininger, ! 7‘decided in 1901, 
and heretofore briefly analyzed. Thus United 
States District Courts hold oppositely upon 
the same questions, and what is more remarka- 
ble, give opposite interpretations of the mean- 
ing of the the United States Supreme Court 
decision in Geer v. Connecticut.15 How-. 
ever, there can be no doubt but that the 
opinion in the Geer case is correctly inter- 
preted by the District Court in the Davenport 
case, and not in the Deininger case. 

The case of Phelps v. Racey,!® has been cited 
by other courts as an authority upon the ques- 
tions of the right of a state to control its own 
game, and the right of the state to legislate 
regarding and eontrol game brought into a 
state from other states and countries, more 
frequently than any other authority to be 
found. This case was decided in 1875, and 
a review of the decisions of the state courts 
since that time proves that many of them have 
been based upon the supposed ruling there 
made. The New Yerk Supreme Court at the 
trial term in the recent case of People v. A. 
Booth Co.,?° says of that case that ‘‘the 
only question it could and did decide was 
that the law prohibiting the possession of 
state game during the closed season is valid, 
even though it was caught during the open 
season—a proposition generally conceded.”’ 

This statement as to what is decided in 
Phelps v. Racey,?! is at variance with the 
construction of that case made by many of 
the state courts since 1875. However, in 
People v. Buffalo Fish Co.,?? decided by the 
Court of Appeals in 1900, Phelps v. Racey 
was overruled, and hence, is no longer the 
law of the state of New York. In the Buf- 
falo Fish Co. case, the court in the major- 
ity opinion says: ‘‘But it is admitted that 
the principle upon which that case (Phelps 
v. Racey), was decided, was subsequently | 


17 108 Fed. Rep. 623. 

18 161 U.S. 519. 

19 60 N. Y.10, 19 Am. Rep. 140. 
20 86 N. Y. Supp. 272. 

2 Supra. 

2 164. Y. 93, 52 L. R. A. 803. 
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overruled by the Supreme Court of the Unit- 
ed States, and that upon the question now 
under consideration, it is no longer law.?* 
That case rests entirely upon the proposition 
that a state law regulating foreign or inter- 
state commerce is valid unless Congress has 
made some regulation on the subject—a prin- 
ciple which has been completely overthrown 
by the court of last resort, as will be seen 
from an examination of the cases cited.”’ 

In People v. Buffalo Fish Co.,** the state 
statute construed made it an offense to catch, 
kill, or have in possession certain named fish, 
and the complaint charged that the defend- 
ant had some of these prohibited fish in his 
possession. The answer of the defendant 
admitted the possession uf the fish described 
in the complaint on the days alleged, but de- 
nied that such act was in violation of the law, 
inasmuch as the fish were caught and killed 
in the province of Manitoba, in the dominion 
of Canada, where it was not unlawful to take 
the same, and that these fish were purchased 
by defendant from residents of Canada, and 
then duly entered into the United States un- 
der the tariff laws and the duty paid as pro- 
vided by United States statutes, and these ar- 
ticles thus became commodities of commerce ; 
that the acts of the legislature of the state of 
New York, conflicted with the acts of Congress 
in regulating the dealing in fish as an article of 
commerce, and infringed upon the interstate 
commerce provision of the federal Constitu- 
tion, and such acts are unconstitutional and 
void. This contention was sustained in the 
Supreme Court at the trial term and appellate 
division,?® and affirmed in the Court of Ap- 
peals.?® In 1902, the legislature of the state 
added to the statute in question a section 
which provides that, where the possession of 
game or fish is prohibited, reference is had 
equally to that coming into the state from 
without as to that taken within the state. The 
amended statute then came under considera- 
tion in 1905, at the trial term of the Supreme 
Court in the case of People v. A. Booth 
Co.?* The court held this statute void as an 





23 Citing Pierce v. New Hampshire, 5 How. 504; 
Leisy v. Harden, 1385 U.S. 100; Bowman vy. Chicago & 
N. W. R. Co., 125 U. S. 507. 

4 Supra. 

2% See 62 N. Y. Supp. 543, 1143. 

26 People v. Buffalo Fish Co., 164 N. Y. 93. 

27 86N. Y. Supp. 272. 


interference with interstate commerce, and 
not a proper exercise of the police power of 
the state. 

In People v. Buffalo Fish Co,?* and in 
People v. Buffalo Fish Co.,?° the case 
of Geer v. Connecticut,®® is construed in the 
same way and cited to the same purpose as it 
is in In re Davenport.?! Particularly in the 
Court of Appeals decision is the Geer case 
fully analyzed, and its limitations and mean- 
ing correctly interpreted. 

An authority frequently cited in support of 
the proposition that a state has the right to 
prohibit the bringing into the state of dead 
wild game and fish from other states or coun- 
tries, is Ex Parte Meyer,®? decided in 1894. 
In this case the court construed a statute of 
California, which provides as follows: ‘‘Eve- 
ry person in the state of California who shall 
at any time sell, or offer for sale, the hide or 
meat of any deer, elk, antelope, or mountain 
sheep, shall be guilty of a misdemeanor.’’ 
The court heldthat this statute prohibited 
the sale of deer meat taken without the state, 
to-wit, in thestate of Texas, and ‘‘is suflie- 
iently broad and comprehensive to include the 
inhibited article wheresoever taken and pro- 
cured.’’ It will be noticed that this statute does 
not prohibit the mere possession of the articles 
in question, ‘‘and does not prevent a party 
from importing all the venison he wants for 
his own use.’’ The court held that the stat- 
ute though applicable to the deer meat when 
the animals were lawfully killed outside the 
state, was not an attempted and forbidden 
regulation of interstate commerce, and adds: 
‘*Petitioner imported the meat into the state, 
broke the original package, and put the com- 
modity upon the market. It thereupon be- 
same property strictly subject to state regula- 
tion and control, and falls within the denun- 
ciation of the statute. Whether petitioner 
could have sold the meat as anentire carcass 
is a question which does not confront us, and 
which is not, therefore, necessary to deter- 
mine.’’ The court says that the language used 


| in the statute is clear and free from ambigu- 


ity; that such a prohibition tends to protect 
the game within the state, in excluding the op- 


28 62 N. Y. Supp. 543. 

29 164 N. Y. 93. 

80 161 U.S. 519. 

31 102 Fed. Rep. 540. 

82 102 Cal. 476, 42 Am. St. Rep. 129. 
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state, by taking game when secretly killed or 
captured within the state, beyond its limits 
and afterwards bringing such commodities by 
other subterfuges and evasions into the ‘state 
for sale; thatsuch regulations may be made 
by the state which in effect, may im- 
pair, or even destroy the right of property, 
because private interest must yield to public 
advantage; that such a regulation is within 
the police power of a state, andis not open to 
the objection that it attempts to, or does, 
regulate interstate commerce. 

The case of Phelps v. Racey,®? is cited as 
direct authority for these propositions. This 
case, where both questions are fairly raised, 
to-wit, that the statute destroys property 
rights without due process of law, and that it 
attempts to regulate commerce among the 
states, both of which acts are prohibited by the 
Constitution of the United States, is the 
strongest case to be found in the state reports 
sustaining such a law. It will be noticed 
that the court directs particular attention to 
the fact that the statute *‘does not prohibit 
the mere possession of the articles in ques- 
tion.’’ This distinction may be important as 
bearing upon the question of whether such 
statutes violate the provision contained in the 
fourteenth amendment of the Constitution of 
the United States, which prohibits any state 
from depriving the individual of property 
without due process of law, inasmuch as they 
only regulate the disposition of property and 
do not destroy it, which distinction is clearly 
madein State v. Schuman,?* but it can have 
no bearing upon the interstate commerce ques- 
tion. 

As the scope of this aréicle will not permit a 
further analysis of the authorities upon the 
subject prior to the decisionin Geer v. Con- 
necticut, it may be useful to enumerate 
some ofthem. ‘The cases cited have arisen 
under statutes which vary in the language 
used, and in most of them no question was 
raised or discuseed that the statutes construed 
were in conflict with any of the clauses of the 
United States Constitution. Some of the 
cases sustaining the game laws under consid- 
eration by the respective courts, are cited in 
he note. ?° 

33 60 N. Y. 10, 19 Am. Rep. 140. 


54 36 Oreg. 16, 47 L. R. A. 153, 
35 State v. Randolph, 1 Mo. App. 15; State v. Judy, 





The question of the right of a state under 
jts reserved police power‘to forbid the traffic 
in or the possession of wild game and fish when 
brought infrom another state or country, is 
not free from doubt or difficulty. A study of 
theable dissenting opinion of Mr. Justice Gray 
in People v. Buffalo Fish Co.,*® will show the 
force of the above statement. 

There can be no doubt of the right of a 
state under its reserved police power to pro- 
tect the health, morals or safety of its people 
by the enactment of proper legislation. The 
power to restrict a state in this respect was 
never delegated to the federal government. 
This police power, however, must be exer- 
cised in such a manner that the state legisla- 
tion enacted under its authority will not en- 
croach upon the powers of the federal gov- 
ernment, or upon rights granted or secured 
by the supreme law of the land.*7 

It has many times been determined by the 
United States Supreme Court that when this 
reserved right is so exercised as to come 
within the domain of federal authority, as 
defined by the United States Constitution, 
the latter must prevail. A state cannot, in 
the exercise of its police power, interfere 
with the supreme control by Congress over 
interstate commerce. The great question of 
the limits of this power,—of where it ends 
with the state, and where the control by fed- 
eral authority begins, is fundamental, and 
many discussions of this subject by the most 
able and learned jurists can be found in our 
Federal Court decisions. 


7 Mo. App. 524; State v. Farrell, 23 Mo. App. 176; 
Magner vy. People, 97 Ill. 331; American Express 
Company v. People, 133 Ill. 649, 28 Am. St. Rep. 641; 
Roth y. State, 51 Ohio St. 209,46 Am. St. Rep. 566; 
Commonwealth y. Savage, 155 Mass. 278, 29 N. E. 
Rep. 468; Phelps v. Racey, 60 N. Y. 19,19 Am. Rep. 
140; State v. Rodman, 58 Minn. 393,59 N. W. Rep. 
1098; State v. Schuman, 36 Oreg. 16, 47 L. R. A. 153, 
decided in 1899, since Geer case. The following are 
some of the cases in which statutes prohibiting any 
person from having in possession or receiving, or sell- 
ing or having or exposing for sale, game, have been 
construed as not applicable to game brought in from 
another state. Commonwealth y. Wilkinson, 139 Pa. 
St. 298,21 Atl. Rep. 14; Commonwealth y. Hall, 128 
Mass. 410, 35 Am. Rep. 387; State v. McGuire, 24 Oreg. 
367,21 L. R. A. 478; Davis v. MeNair (Canada), 21 
Cent. L. J. 480; Duckhaut v. State, 85 Md. 451, 60 Am. 
St. Rep. 382, decided in 1897, since Geer case; People 
v. O'Neill, 71 Mich. 325. 

36164 N. Y. 93. 

37 New Orleans Gaslight Co. vy. Louisiana Light & 
H. P. Mfg. Co., 115 U. S. 650, 661. 
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In determining the question which is the 
subject of this discussion, it is necessary to 
advert to elementary principles. It is uni- 
versally conceded that a state has no right to 
legislate in relation to the wild game and fish 
of other states or countries. The possession 
and ownership of such articles in other juris- 
dictions is unqualified, and the title perfect. 
Does this title become a qualified one the mo- 
ment such property is brought within the 
boundaries of a state? Evidently not, un- 
less it in some way affects the health, morals 
or safety of its people. The title to game and 
fish taken within a state, must always be ¢ 
qualified one because it is so in its origin, and 
property held under such a title can never 
become wholly subject to federal control as 
against the state, and as against the state such 
articles can never assume the character of 
articles of commerce completely under the 
control of congress. In consequence of this 
principle, the owner or possessor of state game 
or fish has assumed a peculiar obligation to 
the state; in case of game or fish brought in 
from other states or countries he has not, and 
unless such property threatens the health, 
morals of safety of its people, a state has no 
control over it. It does not seem in principle 
that state laws prohibiting the possession or 
sale within the state of game or fish brought 
in from other jurisdictions, can be defended 
on the ground that this property tends to pro- 
mote evasions of the state laws, and renders 
evasions of such laws difficult of detection. 
Game and fish are universally recognized as 
wholesome articles of food. A state has the 
power to forbid the importation and posses- 
sion and sale within its limits of adulterated 
food products under its police power, if by 
adulteration they threaten the health of the 
people, or defrand them by passing off an in- 
ferior article as the genuine. A state has the 
power to prohibit the importation of and pos- 
session for sale of oleomargarine colored in 
imitation of butter, for the purpose of protect- 
ing its people against fraud and deception. 
It has the power to legislate m the same way 
in reference to any article intended for food, 
the use of which would injure the health of 
its people; but it has not the power to enace 
such legislation in reference to oleomargarine 
a wholesome article in its pure state, for the 
reason that it is subject to be adulterated by 





dishonest persons with other substances dele- 
 terious to health.*§ 

If a state could prohibit the importation, 
sale or possession within its limits of both 
butter and oleomargarine, when brought in 
from other states or countries, it undoubtedly 


would make easier the enforcement of laws 
probibiting the adulteration of butter, but 
such a law could not be sustained. Neither 
should these game laws for this reason. Such 
laws are penalin their character and should 
not be extended by construction, and the 
best reasoning and the weight of authority is 
against the power of the state to enact them. 








If possession of prohibited game and fish is 
made by statute prima facie evidence of vio- 
lation of law (a provision which is within the 
power of astate legislature to enact, as it re- 





Jates merely to the law of evidence), the 
game and fish laws of the state could be en- 
forced with as little effortand as much cer- 
tainty as penal statutes generally can be. 
EvGENE F. Law. 
Port Huron, Mich. 
38 Schollenberger v. Pennsylvania, 18 Sup. Ct. Rep 
757. 


INFANTS—SUBMISSION TO ARBITRATION, 
MILLSAPS v. ESTES. 





Supreme Court of North Carolina, March 21,1906, 

An agreement by an infant to submit to arbitration j 
is voidab!e. 

A guardian ad litem or next friend of an infant 
cannot bind the infant by the submission to arbitra- 
tion, even though the submission be made arule of 
courl. 

Conduct of plaintifis in suing to recover land, and 
alleging in their complaint that an award to which 
plaintiffs, then infants, were parties, and under 
which defendants claimed title, was rendered ina 
conclusive and fraudulent suit, and was void, con- 
stituted a sufficient Cisaffirmance of the arbitration 
and award. 

WALKER, J.: ‘This case was before us at spring 
term, 1904, when we ordered a new trial. It is 
reported in 134 N. C. 486, 46 S. E. Rep. 988, 
where the facts are fully stated by Justice Mont- 
gomery. Weare now asking to rehear the case, 
and to review and reverse the decision we then 
made. A brief recital of the leading facts will 








make plain our reason for not doing so. The 
plaintiffs brought a.suit in 1888 against Estes and 
others, and alleged in their complaint that their 
grandfather Jobn A. Millsaps had devised to 
their father, W. R. Millsaps, the land in contro- 
versy for and during natural life, with restriction 
annexed to the gift that he should not sell and 





convey the same, and at his death to his legiti- 
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mste children, the plaintiffs; that their father 
sold and conveyed the land to the defendants in 
this suit, who entered while the life estate was 
still subsisting. and committed waste upon the 
land. ‘Their prayer was for a forfeiture of the 
life estate, and for damages for the waste com- 
initted, and for a cancellation of the deeds made 
by the life tenant. The material allegations were 
denied by the defendants. Plaintiffs were all in- 
fants at the time the snit was commenced, and 
when the judgment therein was rendered; and 
there was no appointment of a next friend, upon 
written application and order, as required by the 
rule of the conrt, to prosecute the suit in their 
behalf Clark’s Code (3rd Ed.) p. 958, § 16, 
though the name of John Shuler was inserted in 
the summons by the clerk as such next friend. 
The evidence does not tend to show tbat he took 
any interest in the subsequent proceedings, or 
any care of the interests of the infants. So far as 
appears, the latter had no actual knowledge of 
the institution of the action, of the proceedings 
therein. The evidence tends to show that the 
action was commenced at the instance or their 
father, whose conduct and relation to the cause 
indicate that he was unfriendly to their interests, 
and was attempting by the suit to cure the de- 
fective title he bad conveyed to the defendants. 
The counsel of record consented to an arbitra- 
tion; the submission requiring the arbitrators 
not to ascertain and determine what were the real 
rights of the plaintiffs. but simply to report the 
value of the land, and how much had been paid 
to William Millsaps by those who purchased 
from bim. It was furtber provided that the 
judgment should be entered for the difference 
between the value of the land and the sums so 
paid, or ‘‘for the ‘balance thus found due to the 
plaintiffs."" The arbitrators reported the value 
to be $1,550; the amount paid, $1,194.60; leaving 
a balance due $355.40 to be paid as follows: G. 
D. Estes, $225; W. R. Randall, $45.40; and John 
Long, $55. The other purchasers, J. A. and 
Mary M. Franks, were found to have paid their 
shares in full, and no sum was reported as due by 
them. In accordance with the submission by 
consent of the counsel, it was afterwards ad- 
judged by the court thatthe award be approved 
and made arule of the court, and that the de- 
fendants, respectfully, pay to the plaintiffs the 
several amounts found thus due by the report of 
the arbitrators; and the clerk, as commissioner, 
was appointed to make title to the purchasers 
upon the payment of the sums so due. The sev- 
eral amounts were afterwards paid, and titlo 
made by the commissioner accordingly. It 
further appears in the case that of the balance 
reported as due, namely, $355.40, the infants, by 
their guardian, received, in round numbers, one- 
half thereof, so that they have realized from their 
land, which is worth $1,550, the small sum of 
$175. This action is brought to set aside that 
judgment and the award, for the reasons stated 
in the former opinion, some of which were that 





theattorneys had no power or authority to con- 
seni to any such arbitration, and the court had 
no powor to enter a judgment by consent thereon, 
and, further, that an arbitration by infants or 
their friend or attorneys, if properly appointed, 
is voidable, if not void. At the former hearing 
this court held that the arbitration and proceed- 
ings based thereon were void, and could not be 
set up as an estoppel oras res judicata, so as to 
conclude the infants. Counsel for the petition- 
ers now argue that this was error, as the submis- 
sion, arbitration, and the award, at most, were 
only voidable, and that the infants cannot avail 
themselves of the defect, and disown the act of 
the atiorneys, and disaffirm the award, because a 
judgment of the court has supervened, and as 
some, at least, of the defendants purchased for 
value upon the faith of that judgment, without 
notice of any illegality, they are protected under 
the general principle applicable to persons who 
buy at judicial sales, and who are strangers to 
the suit in which the sale was ordered. 

We find that the authorities are not agreed as 
to whether an infant’s submission to arbitration 
is void or merely voidable. Some courts which 
are entitled to the greatest respect have held 
that itis utterly void. while others of equal an- 
thority have held that is in only voidable. In 
this conflict of opinion, we are inclined to concur 
with those courts and the text-writers who main- 
tain the proposition that such submissions are 
voidable. merely, as we are unable to see why the 
ease should be taken out the genera) rule as to 
the contracts of infants; a submission being in 
itself a contract, or so far partaking of its nature 
as to be substantially within the principle appli- 
cable to contracts. A submission to arbitration 
may be defined as the agreement by which par- 
ties refer disputed or doubted matters pending 
between them to the final decision and award of 
another party, whether one person or more; the 
party to whom the reference is made is called an 
‘“arbitrator;”’ the arbitration is the investigation 
and determination of the matters of difference 
between the contending parties by the arbitrator 
so chosen; and the award is the decree or judg- 
ment of the arbitrator, and is generally conclu- 
sive in its effect. 2 Am. &Eng. Ency. (2d Ed.) 
530; Morse on Arbitration, 36. The basis of the 
arbitration and award is the submission. Wat- 
son,in his book on Arbitration, 59 Law Lib. 
(1848) p. 55, thus states the law upon the ques- 
tionnow preseated: ‘Every person capable of 
making disposition or» release of bis right may 
make a submission of that right to arbitration, 
and consequently will be bound by an award 
made in pursuance thereof. But persons who 
cannot bind themselves by contract cannot sub- 
mit to arbitration, as infants, femes covert, persons 
compelled by threats and imprisonment, persons 
professed in religion. Itis quite clear that a 
submission by an infant is either void or void- 
able, and, unless he ratifies when he attains his 
age, he is not bound by his submission to perform 
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an award. In Rolle’s Abridgment it is laid down 
generally that an infant is not bound by his sub- 
mission of trespass committed either on his per- 
son or his land. Inanother place in the same 
book it is said that such submission is only void- 
able. And this seems to be the only doubtful 
question respecting the submission, as far 
as regards the infant himself, for in 
some cases it has been held that a sub- 
mission by an Infant is merely void; 
in others, that it is only  voidable. 
In a modern case, where a cause was re- 
ferred by parol agreement, in which an infant, by 
his prochein ami, was plaintiff, it was held to be 
quite clear that the infant was not bound by the 
award; but the court directed that he should have 
notice of the award, and, if he would not perform 
it, that the defendant should be at liberty to carry 
down the record to trial by proviso;*’ trial by 
proviso being one brought on by the defendant 
on notice to the plaintiff, and taking its name from 
the words of the writ to the sheriff, which required 
him to execute only oue of the writs or notices of 
trial. 3 Blk. 357. So that it appears the arbitra- 
tion was altogether ignored, and the defendant 
was left at liberty to proceed as if plaintiff had 
failed to bring down the record to theassizes. He 
also refers toa case in which the court of King’s 
Bench, by Abbot, C. J., reversing the court of 
common pleas, held that, where infant plaintiffs 
appeared by next friend, their attorney or solicitor 
had no authority to consent, for them or their next 
friend, toa submission, and consequently that they 
were not bound by the award. Biddell v. Dowse, 
IZ E.C. L. (6 B. & C.) 164. In Cavendish v. 
Wood, 1 Ch. Cases, 279, or 22 Eng. Rep. (reprint) 
800, Lord Chancellor Nottingham refused to de- 
cree the performance of an award against an in- 
fant, who appeared by his guardian, which was 
based upon asubmission by consent and order of 
the court, because it was inequitable on its face, 
and he added that ‘the would never decree an 
award which should bind an infant.*’ Evansy. 
Cozan, 2 P. Wms. 450. Morse thus refers to the 
subject: ‘The agreement of an infant to submit 
to arbitration is like any other contract into which 
he might enter. There isan old English case ia 
which his undertaking is declared absolutely void. 
But the laterand conclusive authorities hold it to 
be only voidable. The presumed incompetency 
of an infant to have a proper care for his own in- 
terest will be kept by the courts within reasonable 
bounds. Thus where an infant’s claim for dam- 
age for an assault and battery had been submitted, 
and the amount awarded had been paid him, in 
a subsequent suit brought by him for the same 
cause of action it was held that the jury should 
take into consideration the sum paid; if they 
thought it sufficient compensation, they should 
give only nominal damages; if they thought it 
insuflicient, they should make up the deficiency. 
Whether or not equity will decree an award to be 
binding upon an infant seems a matter of doubt, 
depending much upon the merits of the case.” 


Morse on Abitration, p. 4. Soin 3 Cyc. 588, the 
power to submit in any case is said to exist only 
‘‘where there is a compacity to contract, with a 
liability to pay,”’ and the power to enter into the 
contract of submission to arbitration must needs 
be commensurate with such legal capacity of the 
parties to it. It must therefore be that in the case 
of infants, as their contracts are only voidable, 
their agreements to arbitrate must, generaly 
speaking, be voidable, and not void. 2A &E. 
Ene. Law (2d. Ed.) 616. And so it was expressly 
adjudged in Britton y. Williams, 20 Va.(6 Munf.) 
453, the court saying: ‘‘Although infants are 
bound by judgments had under the superinten- 
dence and protection of the court, yet. where the 
sase is referred to arbitra’ lors, whereby they are 
deprived of that protectio:,a submission by in- 
fants, even by rule of court, ought not to be sane- 
ioned. For, as awards arein the nature of judg- 
ments, and are to be final and conclusive, which 
cannot be where one party hasa right to avoid 
them, it follows that asubmission by infants, al- 
though with adults, cannot be obligatory on either 
party.”’ The court held that, as there was no 
valid submission in the case, there could be no 
award, and consequently the judgment should be 
reversed as far back as the writ. The same doc- 
trine was announced in Baker vy. Lovett, 6 Mass. 
78, 4 Am. Dee. 88, where it was said that infants 
are supposed to be destitute of suflicient under- 
standing to contract,and the law therefore pro- 
tects their weaknessand imbecility so far as to 
allow them to avoid all their contracts by which 
they may be injured, including agreements which 
involve a release of their rights, as the law pre- 
sumes that they have not suflicient discretion to 
puta fair value uponthem. For the same reason, 
if an infant submit his rights to arbitration, he 
will not be bound by theaward, from a presumed 
incompetency to choose suitable arbitratiors, and 
a lack of sufficient judgment to properly care for 
his own interests, and he is thus protected until 
he attains his majority. It follows from what we 
have said that, as an infant cannot convey an ir- 
revocable title to another, he cannot submit to an 
award which would give the latter such a title. 
Nor has a guardian ad litem or next friend the 
power to submit for the infant, even though the 
submission be arule of court. 
‘‘He cannot change the tribunal or principles of 
decision.’’ Morse on Arbitration, 25; Fort vy. 
Battle, 13 Smedes & M. 133; Hanum y. Wallace, 
9 Humph, 129. Butit can make no practical dif- 
ference in this case whether the award and judg- 
ment are void or voidable, as the infants, in their 
complaint, have alleged that the award was made 
and the judgement was rendered in a suit which 
was conclusive and fraudulent, and therefore that 
they are void. This would seem to be asuflicient 
disaflirmace of them, and, indeed, the language 
is quite positive and unequivocal in meaning. If 
they are to be set aside and disregarded, what 
difference can it make if it be done because they 
are void or voidable? 
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But while the plaintiffs may be able to avoid 
the judgment and recover their property, they 
must observe the maxim that he who asks equity 
must do equity. If they insist upon their disa- 
bility and the defect in the proceedings for the 
purpose of invalidating the title of the defend- 
ants, they must, when properly called upon to 
do so, restoreany money they have received 
under the judgment of the court, or, if the money 
has been invested in land or other property, they 
must surrender the latter. Neither an infant nor 
a married woman will be permitted to repudiate 
a transaction upon the ground of a want of ca- 
pacity or for other sufficint cause, and at the same 
time retain and enjoy any benetit derived from it. 
But the receipt of money or anything else of 
value by the persons under disability during the 
course of the trensaction does not take away the 
right of election to repudiate it. Equity will re- 
store hisor her property to the disaflirming 
party, but the person who thus loses it will be 
permitted to recover any money paid upon the 
faith of the validity of the transaction, provided 
the money is then in hand, or the property into 
which it has been converted can be reached by a 
proceeding in rem. Scott v. Battle, 85 N. C. 
184,39 Am. Rep. 694; Hodge v. ‘Powell, 96 N. 
C. 64,2 S. E. Rep. 182, 60 Am. Rep. 401; 
Walker vy. Allen, 99 N. C. 210, 6S. E. Rep. 63; 
Draper v. Allen, 114 N. C. 50,198. E. Rep. 61. 

This brings us to the conclusion that there was 
no errorin our former decision, though some- 
what different reasons may have been given for 
that decision than those which were then as- 
signed. 

Petition dismissed. 

Nore.—Light of Infant or His Guardianto Submit 
a Controversy to Arbitration.—It has been held that 
a submission to arbitration, where one of the parties 
is an infant, even under rule of court, and though 
the award is in the infant’s favor, cannot be obliga- 
tory on either party. Baker-v. Lovett. 6 Mass. 78; 
Lathers vy. Fish, 4 Lans. (N. Y.) 213; Britton v. Wil- 
llams’ Devisees, (Va.) 6 Munf. 453. In the last case 
cited the court said: “Although infants are bound by 
judgments had under the superintendence and pro- 
tection of the courts, yet where the case is referred to 
arbitrators, whereby they are deprived of that pro- 
tection, a submission by infants, even by rule of 
court, ought not to be sanctioned. For, as awards are 
in the nature of judgments, and are to to be final and 
conclusive, which cannot be where one party hasa 
right to avoid them, it follows that a submission by 
nfants, although with adults, cannot be obligatory on 
either party.”? ‘The rule announced by these cases is 
not altogether accepted without dissent by the later 
authorities. Thus, in the recent ¢ase of Chambers v, 
Ker, 6 Tex. Civ. App. 378, 24 8. W. Rep. 1118, it is held 
that, in an action on.an alleged award made by arbi- 
trators, defendant cannot, under an answer denying 
the agreement to arbitrate, show that the arbitration 
was void because some of the parties interested were 
minors. The court, in its opinion in this case, said: 
“The agreement to arbitrate and the judgment ren- 
dered in favor of the minors, especially when it is 
beneficial to them, will not, because of their minority, 
be declared void, but at most it is only voidable; and 





for this reason the appellant, if he were relying upon 
the want of authority to make sueh arbitration or 
bring the suit so as to bind the minors, should have 
raised the question or interposed this defense in the 
eourt below, if he under any circumstances, would be 
permitted to urgeit. This he failed todo. The plaint- 
iffs declared upon the agreement to submit the mat- 
ter to arbitration, and to this the appellant made no 
reply, except to deny the agreement. It is fairly ap- 
parent that the attorueys of the appellees who entered 
into the contract with the appellant to submit the 
matter to arbitration had authority from all the ap- 
pellees to enter into the engagement, and, this being 
the case, evenif the appellant had by pleadings at- 
tacked the arbitration as not binding on the minors, 
we do not think he would have been bermitted to rely 
upon the minority of the minors to defeat the contract 
of arbitration and the award made, because the auth- 
ority of the attorneys to so act in the matter, and the 
contract of arbitration they made with appellant, were 
not void, and at most were only voidable at the-elec- 
tion of the minors. The appellant would not be per- 
mitted to urge the minority in order to relieve him of 
obligations under the agreement to arbitrate. The 
law in such cases is that, while the minor elects to 
treat the contract as valid, the adult, the other con- 
tracting party, will be held bound by it, and he can- 
not urge the minority of the other inorder to de- 
feat it.” 

Soalso it has been held 1) an infant’s want of ca- 
pacity to bind himself by a submission of his rights 
to arbitration cannot be caused by the subsequent 
appointment of a guardian ad litem by tbe arbitrators, 
nor even by the chancellor, unless there be asuit 
pending in which the infant is properly a party, and 
the submission be under an order of the court. Jones 
v. Payne, 41 Ga. 23. Theintimation is made in this 
ease, contrary to the general rule stated above, that if 
the court ordered the arbitration the rule would be 
different. The exact words of the court in this case 
on this important phase of the subject are as follows: 
‘*Had there been a suit pending to which the infants 
were parties, and were this submission made un- 
der the order of the court, perhaps the chancellor 
might have cured a defect in this way.” 

2. Right of Guardian ad Litem or Next Friend 
to Submit a Controversy to Arbitration. —A 
guardian ad litem cannot submit the rights of his 
ward to arbitration so as to bind the ward. Such 
guardian must conduct the suit under the direction 
of the court. Fort v.|Batt.e, 21 Miss.(13 Smedes& 
M.) 138. Thus, a guardian appointed for the purpose 
of defending a suit in ejectment in behalf of minor 
heirs of a deceased defendant, has no power to sub- 
mit to arbitration the claims of his wards to the real 
estate in controversy. Hannum’s Hfirs v. Wallace, 
28 Tenn. (9 Humph.) 129. Likewise, a prochein ami 
has no power to submit an infant’s cause to arbitra- 
tion. Tucker v. Dabbs, 59 Tenn. (12 Heisk.) 18. 

But it has been held that where adult and minor 
heirs, the latter acting by their guardian ad litem, 
submitted, with the administrator, the latter’s course 
of administration to arbitrators, and approved their 


‘finding, the adults will be bound and not the minors. 


Fort vy. Battle, 21 Miss. 133. 








JETSAM AND FLOTSAM. 


ILLINOIS STATE BAR ASSOCIATION. MEETING. 
Judge Alton B. Parker has accepted the invitation 
of the Executive Committee of the Association to be 








J3f CENTRAL LAW JOURNAL. No. 17 








piesent at the meeting on May 25th and 26th and de- 
liver the annual address. 

Judge Parker has had a distinguished career as 
Chief Justice of the New York Court of Appeals, and 
his coming w'll he of great interest. His subject has 
not yet been announced. 


BOOK REVIEWS 


AMERICAN DIGEST 19048. 

It seems strange to a lawyer that courts should be 
compelled to announce new rules of law or new ap- 
plications of old rules with such frequency. The 
reason for this is, of course, the great, and increas- 
ingly frequently changes in the habits of the people 
andthe changes in mechanical and scientific appli- 
ances. ‘The rapidity of these changes as reflected in 
the decisions and opinions of the courts of last resort 
of the several states, is very accurately and accessibly 
set forth in the current issues of the American Digest. 
The American Digest isa most profitable book for 
study. We told that toa lawyer once and he looked 
atusin amazement, and said ‘“tyou might as well 
study a dictionary.” | replied that a man could 
waste his time more unprofitably in more ways than 
reading even a dictionary. ‘The writer knows several 
students who derive great pleasure and profit out of 
a good dictionary. Much more, then, conld a lawyer, 
a student of jurisprudence derive pleasure and profit 
out of a book like the current numbers of the Ameri- 
ean Digest which is, indeed, a dictionary of the law 
and of the latest tendencies of the law and of the 
newest applications of old principles, and of the oc- 
casional establishment of new rules and principles. 
The 1904B volume of the American Digest is one that 
has afforded us intense pleasure. We confess we had 
never been sorely tempted to read a digest for pleas- 
ure or profit, using it merely as a book of reference. 
But the American Digest is so logically subdivided 
and the syllabi so carefully worded that a student of 
jurisprudence has but to glance through the various 
headings and subheadings to note in an instant the 
tendency of the law on any particular question. He 
can also note the increasing space given to subjects 
which several years ago were not even dignified by a 
name orasubdivision, and thus be given an idea 
of the attitude of the courts to the new conditions of 
our modern complex social life. 

The 1904B volume of this American Digest main- 
tains the reputation of the publishers for the excel- 
lences of its mechanical arrangement and equipment, 
and the editorial work seems to be constantly im- 
proving, especially in carefully subdividing the various 
syllabi so as to render the matter published easily ac- 
cessible. 

Published b¥ the West Publishing Co., 
Minn. 


St. Paul, 








HUMOR OF THE LAW. 





Samuel Davis, court stenographer of the second 
circuit, said that an Irishman who several years ago 
tried to engage the legal services of his father had the 
oddest ground foralawsuit he had ever heard of. 
The Irishman wanted to sue his landlady for $15. 
He explained that he made acontrret to pay her $8 
a week for board, but she was to deduct 25 cents for 
every meal he missed. Having got the contract duly 
signed, Pat began to board elsewhere and charged 
he lady with whomhe had contracted 25 cents for 





every mealhe missed, $5.25 worth of meals each 
week, for which his contract required him to pay 
only $3, so that by staying away he made 42.25 elear. 
The landlady refused to pay him his profits, and he 
wanted Mr. Davis to bring suit against her for him. 
**Father laughed at him a bit,”” Mr. Davis says, ‘‘and 
he got indignant.”’ ‘‘A contract is a contract,’ said 
Pat, ‘‘and she ought to be made live up to her’n just 
as wellas me mine.” There were several other law- 
yers in town, and some of them were pretty hard up 
for cases, but I don’t know of anybody that took that 
one after father turned it down.” 


WEEKLY- DIGEST. 


Weekly Digest of ALL the Current Opinions of 
ALL the State and Territorial Courts of Last 
Resort, and of all the Federal Courts, 


ALABAMA........ «... 2, 4, 22, 24, 25, 33, 37, 62, 78, 89, 157, 151 
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104, 109, 118, 121, 124, 146, 147, 159, 170 


EY Se ned bt addnestdedeenenionee shsnpeciumes im 111 
OKLAHOMA.......... 7, 9, 15, 36, 42, 68, 64, 79, 133, 139, 143, 150 
EE er ree pre eo eee 88, 168, 170 
I EID 6.6:0:0:5.06.snccduesesesocesie 99, 148, 108, 166, 169 
aod 8:00 cote seddesostagndisgdedh sees ae 14, 102 
TEXAS......12, 29, 81, ‘52, 80, 90, 106, 110, 115, 119, 153, 163 » 172 
es i MN Bs onc kccicenetaccteesesses 17, 19, 69, 113, 138 
SEI GRADS Bs Oa... 5 o< vccascccssccceece «- -142 
tink carcciencseh Keowee uens 8, 26, 55, ‘60, “él, d 108, 135 








IIS 2, <, cs wpapon.decadavveaneracte 16. “SS 8. 136 
WEST VIRGINIA 46, 97, 114, 141, 144, 165 
inns sneccescadeassesenedeses 1, 6, 11, 43, 82,112, 160 


ADOPTION—W ills.—Under Rev. St. 1898, §§ 2286, $021- 
4024,a child legally adopted after the making of a will 
by her adoptive father held entitled to share in the 
estate as if such father had died intestate.—Jn re San- 
don’s Will, Wis., 101 N. W. Kep. 1089. 

2. ALTERATION OF INSTRUMENTS—Adding Place of Pay- 
ment.—Alteration of a note, by the addition of a speci- 
fied place for payment, by one not a stranger to the 
paver, held to avoid the contract as to all nonconsenting 
parties.—Carroll v. Warren, Ala., 37 So. Rep. 687. 

3. APPEAL AND ERROR—New Trial.—Where the ground 
on which a motion for a new trial was granted is not 
specified, it will be affirmed, if supported by any of the 
grounds on which the motion was based.— Weller v. 
Hilderbrandt, 8. Dak., 101 N. W. Rep. 1108. 

4. APPEAL AND ERROR—Pleading.—The error, if any, 
in sustaining a demurrer toa special plea, is harmless 
where defendant had the benefit of the same defense 
under the general issue.—Central of Georgia Ry. Co. v. 
Larkins, Ala.,37So0 Rep. 660. 

5. APPEAL AND ERROR—Questions of Fact.—One who 
did not request submission of a question of fact to the 
jury, or except to the direction of the verdict, held not 
entitled to present questions of fact on appeal.—Ray- 
mond v. Tallman, 91 N. Y. Supp. 670. 

6. APPEAL AND ERROR—Reconsideration by Supreme 
Court.—A case once decided by the supreme court wil] 
not be opened as to questions previously considered, 
except on a change in the views of one or more justices 
participating therein.—Jacobs v. Queen Ins. Co., Wis 
101 N. W. Rep. 1690. 

7. APPEAL AND ERROR— Record must Affirmatively 
Show.—Where the record shows a written instruamen 
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offered in evidence and objected to, Sut fails to show 
that it was admitted, the eourt on appeal cannot treat it 
as a part ofthe evidence.—Thompson v. Gade, Okla., 79 
Pac. Rep. 96. 

8. APPEAL AND Error—Review, Verdict of Jury.—The 
verdict of the jury in an action for personal injuries 
could not be disturbed on appeal, where there wa 
nothing to show that the jury were actuated by pre- 
judice and partiality.—Norfolk Ry. & Light Co. v. Sprat- 
ley, Va., 49 8S. E. Rep. 502. 

9. APPEAL AND ErroR—Transcript, Certification.—The 
record on appeal must be authenticated by the clerk, 
and it must appear from his certificate that itis a com- 
plete transcript.—Wade v. Mitchell, Okla., 79 Pac. Rep 
95. ‘ . 

10. ARREST—Police Officer, Arrest Without Warrant.— 
Under Rey. St. 1899, §§ 6212, 6232, police officers of the city 
of St. Louis may arrest without warrant for past mis- 
demeanors not committed in their presence and view.— 
State v. Boyd, Mo., 84S. W. Rep. 191. 


ll. ASSAULT AND BATTERY—Burden of Showing Justi- 
fication.—Where the battery and consequent damages 
are admitted by defendantin an action for assault and 
battery, he has the burden of proving the facts consti- 
tuting justification.—Monson vy. Lewis, Wis., 101 N. W. 
Rep. 1094. 

12, ATTACHMENT—Replevin, Damages. -- The value of 
property cannot be recovered as damages for its wrong- 
ful seizure under an attachment, where the owner re. 
plevied the property.—Lawson v. Goodwin, Tex., 84 S- 
W. Rep. 279. 

13. ATTORNEY AND CLIENT—Services, Implied Agree- 
ment.—In an action for services rendered, a finding that 
the services were not rendered at the request of defend- 
ants negatives the fact of an implied, as well as an ex- 
press, request.—Merrill v. Gunnison, Cal., 79 Pac. Rep. 67. 


14. BAILMENT—Work and Labor.— Under Rev. Civ’ 
Code, § 2153, plaintiffs, having contracted to cut, stack, 
and deliver certain hay from defendant’s land, were 
entitled to a lien thereon for compensation until the 
hay was voluntarily delivered.—Woodford v. Kelley, 8. 
Dak., 101 N. W. Rep. 1069. 

15. BANKRUPTCY—Action on Note.—Where the holder 
of a note properly indorsed sues thereon, and the maker 
claims that he is not a holder for value, the burden is un 
him to prove the same.—Price vy. Winnebago Nat. Bank, 
Okla., 79 Pac. Rep. 105. 

16. BANKRUPTCY—Finding of Exemption.—A finding in 
bankruptcy held to authorize one in an action to quiet 
title that the property was found exempt.—McKinley v. 
Morgan, Wash., 79 Pac. Rep. 45. 

17. BANKRUPTCY—Involuntary Proceedings. — Where; 
in involuntary proceedings, after the filing of answers, 
petitioners move for an adjudication onthe pleadings, 
an overruling of the motion entitles defendants to a 
final decree dismissing the petition.—Jn re Waugh, U. 
S.C. C. of App., Ninth Circuit, 133 Fed. Rep. 281. 

18. BANKRUPTCY — Right to Sue in Representative 
Capacity.—Under Rev. Code 1892, § 1797, affidavit veri- 
fying a plea held insufficient to require proof ot plaint- 
iff’s right to sue in representative capacity.—Thompson 
y. First Nat. Bank, Miss., 37 Su. Rep. 645. 

19. BANKRUPTCY—Suit to Enforce Lien, Laches.—Delay 
by an attachment creditor after obtaining judgment be- 
fore instituting proceedings to subject the attached pro- 
perty held not to constitute such laches as to bar his 
right of action under the facts shown. — Hatcher v. 
Hendrie & Bolthoff Mfg. & Supply Co., U.S.C.C. App.‘ 
Eighth Circuit, 133 Fed. Rep. 267. 

20. BILLS AND NoTES—Checks, Signature.—One who 
purchases a check is bound to know that tbe signature 
of the payee is genuine. — Merchants’ Bank v. Pruden- 
tial Ins. Co., Mo.848. W. Rep. 101. 

21. BILLS AND NOTES—Fraud.—In an action by an in- 
dorsee on a note, where the defense was that it was put 
in circulation by fraud, the question whether the pur- 








chase was without notice held for the jury.—Mendenhal 
v. Ulrich, Minn., 101 N. W. Rep. 1057. 

22. BILLS AND NOTES—Non Est Factum.—In an action 
on a note, pleasof failure of consideration and non est 
factum having been established, it was proper to give a 
general affirmative charge in favor of defendant.—Car- 
roll v. Warren, Ala., 37 So. Rep. 687. 

23. BRIBERY—Solicitation te Commit.—Under the stat - 
ute making bribery of a legislative officer a felony, itisa 
misdemeanor for a legislative officer to solicit a bribe.— 
State v. Sullivan, Mo., 848. W. Rep. 105. 

24. BROKERS—Dual Agency.—A real estate broker can- 
not represent both parties to the transaction without 
their mutual consent.—Green y. Southern States Lum- 
ber Co., Ala., 37 So. Rep. 670. 

25. BUILDING AND LOAN ASSOCIATIONS —Usury, What 
Law Governs.—A building and loan association contract 
held governed by the laws of the state of its home office, 
in determining whether it was usurius or not —Allen 
v. Riddle, Ala., 87 So. Rep. 680. 

26. CARRIERS—Alighting from Cars, Contributory Neg- 
ligence.—A passenger injured while walking to a sta- 
tion after having alighted from the rear car of an ex- 
cursion train, held not guilty of contributory negligence. 
—Chesapeake & O. Ry. Co. v. Smith, Va., 498. E. Rep. 
487. 

27. CARRIERS—Burden of Showing Negligence.—In an 
action for injuriesto a passenger, the burden is upon 
him to prove the negligence alleged.—Young v. Missouri 
Pac. Ry. Co., Mo., 84S. W. Rep. 175. 

28. CARRIERS—Duty to Carry Incapacitated Persons 
—A carrier must carry persons seemingly disabled, who 
in fact are, to the carrier’s knowledge, able to care for 
themselves.— Illinois Cent. Ry. Co. v. Smith, Miss., 37 So. 
Rep. 643. 

29. CARRIERS—Kjection From Freight Train.— In an 
action for injuries by being ejected from a freight train, 
testimony of plaintiff held admissible to show that he 
was injured by fall through cattle guard after he was 
ejected.—Houston & T. C. R. Co. v. Berry, Tex., 84 S. W. 
Rep. 258. 

30. CARR'ERS—Negligence, Alighting Passengers.—In 
an action for injuries to a passenger by being struck by 
a car running in the opposite direction from that from 
which she alighted, held, that the questions of negli- 
gence and contributory negligence were for the jury. — 
Craven v. International Ry. Co ,91N. Y. Supp. 625. 

31. CARRIERS—Profane Language in Cars, Action by 
Female.—In an action against a carrier by a female pas- 
senger, held proper, under the petition, to permit a wit- 
ness to testify that some of the passengers were drunk 
and were rude and boisterous.—St. Louis South Western 
Ry. Co. of Texas v. Wricht, Tex., 84 S. W. Rep. 270. 


32. CARRIERS—Rates, Railroad Commission.—Where a 
specific rate is fixed by the railroad commission, the 
courts are not concerned whether that rate be unneces- 
sary or speculative.—State v. Atlantic Coast Line R.Co., 
Fla , 37 So. Rep. 657. 


33, CARRIERS — Refusal of Car Service.—A railroad 
which delivers cars of freight, and cars to be loaded, at 
business houses located along a spur track, acts as a 
common carrier, and cannot d scriminate between 
the houses.—W. C. Agee & Co. v. Louisville & N. Ry. 
Co., Ala., 37 So. Rep. 680. 

34, CHAMPERTY AND MAINTENANCE—Attorney’s Agree- 
ment to Pay Costs.—An agreement by an attorney to pay 
the costs to accrue in a suit which he is employedto 
prosecute is champertous.—Comstock v. Flower, Mo., 
84S. W. Rep. 207.3 

35. COMPROMISE AND SETTLEMENT—Good Faith.—Evi- 
idence of services performed by defendant for plaintiff 
held admissible on the issue of the good faith of an 
agreement of settlement between plaintiff and defend- 
ant.—Greenlee v. Mosnat, Iowa, 101 N. W. Rep. 1122. 


36. CONSTITUTIONAL LAw—Petition, Election Contest 
—Where plaintiff sues under a statute, and de 





or 
53518) 


CENTRAL LAW JOURNAL. 





No. 17 








fendant objects to any evidence |becaus the pe- 
tition fails to state a cause of action, the court 
should first determine as to whether plaintiff’s peti- 
tion is good, and, if not sufficient, should not pass on the 
power ofthe legislature to enact the law in question.— 
Robertson v. Board of Com’rs of Grant County, Okla., 
79 Pac. Rep. 97. 

37. CONSTITUTIONAL LAW—Railroads, Charter Powers. 
—-The charter of a Tennessee railroad company, limiting 
the rights of owners of land taken for a right of way to 
an owner of land so taken without judicial proceedings 
in Alabama, under Const. 1819, art. 1,§10.—Jones v. Nash- 
ville, C. & St. L. Ry., Ala., 37 So. Rep. 677. 

38. CONSTITUTIONAL LAW — Statute, Abatement of 
Smoke.—Laws 1901, p. 73, for the abatement of smoke in 
cities of 100,000 inhabitants, did not violate the fourteenth 
amendment to the federal constitution, because by im- 
plication it omitted locomotive engines and steamboats, 
as such omission was a reasonable classification.—State 
v. Tower, Mo., 84 S. W. Rep. 10. 


39. CONTRACTS—Matters in Parol.—In an action ona 
written contract for advertising space, defendant held 
not entitled to defend on the ground of a parol under- 
standing with plaintiff’s soliciting agent as to the sub- 
ject-matter of the advertisment.—Keniston v. Flaherty, 
91 N. Y. Supp. 568. 

40. CORPORATIONS—Directors, Profit Out of Business.— 
Directors of a corporation cannot make a profit out of its 
property or business.—Coombs v. Barker, Mont.;79 Pac. 
Rep. 1. 

41. CORPORATIONS — Director Purchasing at Judicial 
Sale.—A director of a corporation may purchase its 
property at judicial sale, or from a purchaser at such a 
sale; but the transaction must be fair and honest. — 
Coombs v. Barker, Mont., 79 Pac. Rep. 1. 

42. CORPORATIONS—Effect of Appearance.—A corpora- 
tion, by appearing to a suit, thereby admits its corpo- 
rate existence.—Herald Shoe Co. v. Oklahoma Pub. Co , 
Okla., 79 Pac. Rep. 111. 

43. CORPORATIONS—HoOtel, Lease, Authority of Officer. 
—The secretary and treasurer of a hotel corporation 
held to have authority to effect a surrender of a lease of 
the hotel company’s property.—Commercia! Hotel Co. vy. 
Brill, Wis., 101 N. W. Rep. 1101. 

44, CORPORATIONS—Name Infringement.— Corporation‘ 
whose name in infringed, held not entitled to review by 
certiorari action of Secretary of State in permitting cer- 
tificate of infringing corporation to be filed in his office. 
—People v. O’Brien, 9! N. Y. Supp. 649. 

45. CORPORATIONS — Organization, Capitalist and In- 
ventor.—Contract between capitalists and inventor for 
the organization of a corporation, and providing the pro 
portions of capital stock which each should have therein, 
construed.—Hunter Smokeless Powder Co. v. Hunter, 91 
N. Y. Supp. 620. 

46. CORPORATIONS—Ratification by Directors —The di- 
rectors of a corporation may ratify any act of its presi 
dent, done without authority, which they could have au 
thorized him to do.—Third Nat. Bank v. Laboringman’s 
Mercantile & Mfg. Co., W. Va., 49 S. E. Rep. 544. 


47. CRIMINAL LAW—Homicide, Instructions.—A charge 
that, if a sane person unlawfully and intentionally 
strikes another with a deadly weapon, it is an inference 
of law that he intends to cause great bodily harm or 
death, held not erroneous.—Clemons v. State, Fla., 37 So. 
Rep. 647. 

48. CRIMINAL LAw—Rape —In a criminal prosecution, 
any attempt by defendant to stifle the prosecution or 
prevent a trial by flight may be considered against de- 
fenda"t.—Woodruff v. State, Neb., 101 N. W. Rep. 1114. 


49. ,yIMINAL LAW—Witnesses, Absence of Name from 
Subpena.—The state held entitled to call a witness 
whose name was not in the subpena issued for the state. 
Cr. Code Prac. § 120.—Underwood v. Commonwealth, Ky. , 
84S. W. Rep. 310. 

50. CRIMINAL TRIAL—Charge Ignoring Right to Acquit. 





—A charge as to the form of a verdict is not erroneous 
because containing no allusion to the right to acquit.— 
Clemons Vv. State, Fla., 37 So. Rep. 647. 

51. CRIMINAL TRIAL—Swearing Witnesses in a Body.— 
It is not error to swear all the witnesses in a body at the 
beginning of the trial.—State v. Rooke, Idaho, 79 Pac. 
Rep. 82. 

52. DAMAGES—Excessiveness, Life Expeetancy.—In an 
action for permanent injuries to a freight brakeman, 
average life tables held admissible to show his life ex- 
pectancy. —International & G. N. R. Co. v. Brandon, 
Tex., 84S. W. Rep. 272. 

53. DAMAGES—Future Loss and Suffering, Instruction. 
—A judgment in a personal injury case will not be re- 
versed because of the wording of an instruction relative 
to present damages for future losses, where it fairly 
declared the correct rule.—Pentoney vy. St. Louis Transit 
Co., Mo., 84 S. W. Rep. 140. 

54. DAMAGES—Liquidated and Actual.—A_ stipulation 
in a contract as to liquidated damages held not to limit 
Plaintiff's recovery of actual damages on the abandon- 
ment of the contract.—Murphy v. United States Fidelity 
& Guaranty Co.,91 N. Y. Supp. 582. 


55. DISORDERLY HousE—Lease.—On trial for leasing 
a house for illegal purposes to evade the effect of a 
written contract of sale. the state need not establish by 
direct evidence a separate contract of lease, but it may 
be inferred from facts shown.—State v. Emblem, W. 
Va., 49 8S. E. Rep. 554. 

56. DIVORCE — Alimony Where Wife has Sufficient 
Funds.—A wife, having sufficient property for her sup- 
port and expenses in an »ction for divorce, is not en- 
titled to alimony.—Lambert v. Lambert, Mo., 848. W. 
Rep. 203. 

57. DivoRcE—Order to Pay Alimony, Contempt.—The 
trial court held to have jurisdiction to punish for con- 
tempt fornoncompliance with the order to pay alimony, 
though appeal in the divorce suit is pending.—State v. 
Second Judicial Dist. Court, Mont., 79 Pac. Rep. 13. 

58. DOMICILE—Ancillary Administration.—A husband 
and wife living separately, may have separate domiciles 
in different states.—Stevens v. Larwill, Mo., 848. W. Rep. 
114. 

59. ELe&Crions—Striking Voter’s Name from List.— 
Where,on an application to strike a name from the 
registered list us improperly put thereon, there is any 
dispute as to the facts, the judges should not interfere, 
but permit the voter to swear in his vote at his peril.—Jn 
re Jacobs, 91N. Y. Supp. 596. 

6¢. ELecrricity—Injury from Live Wire.—The fact 
that a child was injured by picking up a live electric 
wire which had fallen to the sidewalk created a pre- 
sumption ot negligence on the part of the cerporation 
owning and maintaining the wire.—Norfolk Ry. & Light 
Co.v Spratley, Va., 495. E. Rep. 502. 

61. EMINENT DOMAIN—Condemnation.—In a proceed- 
ing to condemn land, the fact that the owners thereof 
intended to improve it as a public park, etc., held too 
speculative to form an element of damage —Richmond 
& P. Electric Ry. Co. v. Seaboard Air Line Ry., Va., 498 
E. Rep. 512. 

62. Equity — Waterworks Franchise, Ordinance Re- 
pealing. — Holders of a waterworks franchise from a 
city held not entitled to maintain a bill to set aside a 
subsequent ordinance repealing the franchise.—Weller 
v. City of Gadsden, Ala., 37 So. Rep. 682. 

68. EscRows — Performance of Condition.—Where a 
deed in escrow is to be delivered on the performance of 
certain conditions, and the grantee obtains possession 
before such performance, he acquires no title-—Powers 
v. Rude, Okla., 79 Pac. Rep. 89. 


64. EVIDENCE—Fraud.—If a person against whom 
fraud is alleged should not be proven guilty in the par- 
ticular act songht to be avoided, it cannot be affected 
by the other frauds.—Price v. Winnebago Nat. Bank, 
Okla., 79 Pac. Rep. 105. 
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65. EVIDENCE—Judicial Notice, Mining Phosphate.— 
The court takes judicial notice that phosphate is mined 
in some portions of the state and is an article of trans- 
portation.—State y. Atlantic Coast Line R. Co., Fla., 37 
So. Rep. 652. 

66. EVIDENCE—Opinion Testimony.—A nonexpert wit- 
ness, when he states facts showing his competency, may 
give his opinion on the amount of injury or damage 
done to land by the polution of a stream.—Watson v. 
Colusa-Parrot Mining & Smelting Co., Mont., 79 Pac. 
Rep. 14. 

67. EXECUTION—Fines, Jurisdiction.—Where an order 
directing the issuance of an execution to collect 10 per 
cent. of a fine from complainants as attorney’s fees was 
without jurisdiction, complainants were entitled to re- 
lief by injunction.—McConkie v. Landt, Iowa, 101 N. W. 
Rep. 1121. 

68. EXECUTORS AND ADMINISTRATORS—Claim Collected 
for Stranger.—Executrix, who recovered judgment on 
vendor’s lien note belonging to another than testator, 
and bought in the land on execution, held liable forin- 
terest on the amount due the other from the date of the 
purchase. —Laughlin’s Ex’x. v. Boughner, Ky., 84 8S. W. 
Rep. 300. 

69. EXECUTORS AND ADMINISTRATORS —Jurisdiction of 
Federal Court.— A federal court of equity is without 
jurisdiction of a suit against an executrix to recover for 
a tort alleged to have been committed by her testator, 
where she is not charged as trustee, but solely as the 
personal representative of the tort feasor.—United States 
v. Bitter Root Development Co., U. S. C. C. of App., 
Ninth Circuit, 133 Fed. Rep. 274. 

70. EXECUTORS AND ADMINISTRATORS— Qualifications, 
Hostile Feeling.—The mere existence of a hostile feeling 
by an administrator towards persons interested in the 
estate held not ground for his removal, unless it is such 
as to prevent a prudent management of the estate.— 
Stevens v. Larwell, Mo., 848. W. Rep. 113. 


jl. EXECUTORS AND ADMINISTRATORS—Trust Fund, 
Judgment Against Beneficiary.—Costs of suit by benefi- 
ciary under testamentary trust cannot be taken by the 
trustees from the trust fund.—Jn re Knibbs’ Estate, 91 N. 
Y. Supp. 697. 

72. EXEMPTIONS—Attachment.—Where a party resides 
upon an Indian reservation, and an attachment is levied 
on his property, a claim that he is nota resident of the 
state is not sustainable.—Coey v. Cleghorn, Idaho, 79 
Pac. Rep. 72. 

73. FEDERAL CouRTS—What Constitutes Fugitive from 
Justice —The decision of the United States Supreme 
Court as to what constitutes a fugitive from justice with- 
in the constitution of the United States held binding on 
a state court.—Ez parte Letcher, Cal., 79 Pac. Rep. 65. 

74. FIRE INSURANCE—Payment of Premium.—An agent 
of a mutual insurance company authorized to issue poli- 
cies has no authority to waive a payment of part of the 
premium.—Grabam v. Mercantile Town Mut. Ins. Co., 
Mo., 84S. W. Rep. 93. 

75. FIRE INSURANCE—Warranty Against Mill Remain- 
ing Idle.—Shutting down of machinery of insured shin- 
gle mill plant in violation of policy held to render policy 
void also as to dry kiln and stock of shingles separately 
valued therein.—Brehm Lumber Co. v. Svea Ins. Co., 
Wash., 79 Pac. Rep. 34. 


76. FisH—Oyster Beds, Exhaustion.—Laws 1901, p. 108, 
ch, 4960, giving county commissioners authority t> grant 
exclusive rights to plant oysters on exhausted oyster 
beds, does not make their finding that a certain bed is 
barren or exhausted conclusive on the courts.—State v. 
Gibson, Fla., 37 So. Rep. 651. 

77. FRAUDS, STATUTE OF—Signing of Lease.—A. letter, 
signed by the lessor, inclosed with a lease to the lessee 
for execution, held not a signing of the lease by the les- 
sor, Within the statute of frauds.—Jewett v. Griesheimer, 
91 N. Y. Supp. 654. 

18, FRAUDULENT CONVEYANCES — Burden of Proof.— 





Fraud must be proved by clear and satisfactory evi- 
dence, and will not be imputed when the facts from 
which it is supposed to arise are consistent with honest 
intentions.—Allen v. Riddle, Ala., 87 So. Rep. 680. 

79. FRAUDULENT CONVEYANCES — Composition with 
Creditors.—The rule cutting off underhand agreements, 
in cases of joint agreements, as a fraud on the other 
creditors, does not apply where each crediter acts for 
himself.—Price v. Winnebago Nat. Bank, Okla., 79 Pac. 
Rep. 105. 

80. GAMING—Drafts, Executed Contract.—Where a draft 
is drawn for money collected, the drawers cannot defeat 
liability because it was the result of a gambling con- 
tract, to which the plaintiff and defendants were par- 
ties —Russell v. Kidd, Tex., 84S. W. Rep. 2738. 

81. GAMING—Slot Machines.—The maintenance of a slot 
machine for the purpose of selling cigars by a pharma- 
cist held not to constitute gambling within the liquor 
tax law.—Cullinan v. Hosvuer, 91 N. Y. Supp. 607. 

82, GARNISHMENT — Attachment of Joint Debt. — An 
averment by way of conclusion in a garnishee’s answer 
that he is indebted to defendant is superseded by a sub- 
sequent statement of fact showing that the debt is due 
defendant and anotber.—Badger Lumber Co. v. Stern 
Wis , 101 N. W. Rep. 1093. 

83. GAs—Death Due to Defective Pipes. — It is no de- 
fense to an action against a city for wrongful death from 
gas that the gas escaped from the main into an aban- 
doned sewer, and from the sewer to decedent’s house 
through a private pipe, instead of from aleak in the main 
to the house, as alleged. — City of Richmond v. Gay’s 
Adinx., Va., 49 S. E. Rep. 482. 

84. GRAND JURY — Presence of Stenographer.—Pres- 
ence of a stenographer during the deliberations of a 
grand jury does not invalidate an indictment, if no prej- 
udice to defendant resulted from the irregularity.—State 
v. Sullivan, Mo., 84 S. W. Rep. 105. 

55. GUARANTY—Lease.—Asa tenancy from year to year 
is created by a lease for five years which 1s not signed 
by the lessor, a guarantor of the payment of rent is dis- 
charged from liability.—Jewett v. Griesheimer, 91 N. Y. 
Supp. 654. 

86. GUARANTY—Lease, Rent.—A guarantor of rent held 
to have had such a beneficial interest in a lease that it 
could not be surrendered without his consent.—St. Louis 
Brewing Assn. v. Kaltenbach, Mo., 848. W. Rep. 151. 

87. GUARDIAN AND WARD — Jurisdiction of Probate 
Court.—The probate courts have jurisdiction to appoint 
a guardian for minors domiciled in the state, and there- 
upon obtain jurisdiction until the guardian’s accounts 
are rendered.—Jn re Brady, idaho, 79 Pac. Rep. 75. 

88. HOMICIDE — Self Defense, Provoking Quarrel. — 
After provoking the difficulty which resulted in the hom- 
jcide, defendant cannot plead self-defense without show- 
ing an endeavor in good faith to withdraw from the diffi - 
culty.—State v. Gray, Oreg ,79 Pac. Rep. 53. 

89. INJUNCTION — Restraining Action at Law.—An ac- 
tion at law will not be restrained in equity for the pur- 
pose of allowing complainant to show facts in defense of 
such action, where that defense could be shown at law as 
well as in equity.—Cox v. O’Neal, Ala., 47 So. Rep. 674. 


90. INTOXICATING LIQUORS — Infants, Saloons, Gam- 
bling.—Neither the appearance of the minor nor signs 
stating that minors are not allowed to remain inasaloon 
justifies the saloonkeeper in permitting a minor to gam- 
ble in his saloon.—Krick v. Dow, Tex., 84 8S. W. Rep. 245. 


91. INTOXICATING LIQUORS— Local Option Election.—A 
local option election will not be held void on collateral 
attack, where a substantial compliance with the provi 
sions of the statute is shown by the petition and the 
orders entered of record by the county judge.—Common- 
wealth vy. Jones, Ky ., 84S. W. Rep. 305. 

92, INTOXICATING LIQUORS — Ordinance Prohibiting 
Women from Entering Saloon —An ordinance provid- 
ing that it shall be unlawful for any person maintaining 
a saloon, or an apartment thereto attached, to pe+m 
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females to enter his place of business is unconstitu- 
tional.—State v. Nelson, Idaho, 79 Pac. Rep. 79. 

93. INTOXICATING L1quoORS—Pharmacists.—In a pro 
ceeding against a pharmacist for the illegal sale of 
liquor, whether the prescription, authorizing a certain 
sale to excise agents, was produced at the time, held for 
the jury.—Cullinan v. Hosmer, 91 N. \. Supp. 607. 

94. JuDGES—Receiver’s Appointment in Vacation.—An 
order of a cireuit judge to show cause, in vacation, why 
the appointment of a receiver should not be made per- 
manent, is in excess of his jurisdiction.—State v. Dear- 
ing, Mo., 848. W. Rep. 21. 


95. JUDGMENT—Motion, Time for Filing.—The filing of 
a motion for judgment non obstante 17 days after verdict 
held too late.—Marshalltown Stone Co. v. Des Moines 
Brick Mfg. Co., lowa, 101 N. W. Rep. 1124. 

96. JUDGMENT—Railroad Bonds, Action on Coupons.— 
A judgment on coupons from a mortgage bond is not 
res judicata in action on other coupons from the same 
bond, unless the issues determined were the same.— 
Schmidt v. Louisville, C. & L. Ry. Co., Ky., 848. W. Rep. 
314. 

97. JUDICIAL SALES—Bill to Redeem.—A purchase of 
real estate at judicial sale by strangers to proceedings, 
and contemporaneous resale to the debtor by written 
contract, though in form a purchase of the land, held a 
loan with the land as security.—Liskey v. Snyder, W. 
Va., 49S. E. Rep. 515. 

98. JUSTICES OF THE PEACE—Costs, Change of Venue 
—Where defendant has obtained a change of venue on 
payment of costs, and fails to pay them, oral notice of 
the justice to the attorney of the defendant that he will 
try the case held sufficient.—Presley v. Dean, Idaho., 79 
Pac Rep. 71. 

99. JUSTICES OF THE PEACE—F indings of Circuit Court 
~ Where a general verdict is given by a magistrate on 
complaint stating two causes of action, and there was 
no evidence as to one cause, the circuit court properly 
ordered a new trial.—Jones vy. Atlantic Coast Line R. R., 
S. Car., 49 8S. E. Rep. 568. 

100. LANDLORD AND TENANT—Contract for Lease.— 
Where a contract fora lease required its approval by 
the parties’ attorneys, a refusal must be based on some 
reasonable ground. — Pittsburgh Amuscment Co. vy. 
Ferguson, 91 N. Y. Supp. 666. 

101. LANDLORD AND TENANT—Covenant to Repair.— 
Covenants in a lease as to keeping the premises in re- 
pair held to require the tenant to put, keep, and leave 
the premises in good repair, having regard to the age 
and class of the buildings.—Lehmaier v. Jones, 91 N. Y. 
Supp. 6S7. 

102. LIBEL AND SLANDER- Reference to Plaintiff.—The 
fact that a person’s name was not mentioned in a publi- 
cation alleged to be a libel on him does not render it the 
less libelous, so long as the publication would be under- 
stood to refer to him.—Barron vy. Smith, 8. Dak., 101 N 
W. Rep. 1105. 

103, LIFE INSURANCE—Forged Indorsement on Check. 
—An insurance company held not bound by an agent’s 
indorsement of the name of the payee on a check in pay- 
ment of policies, whereby he obtained the amount there- 
of.—Merchants’ Bank v. Prudential Ins.Co , Mo., 84 S. 
W. Rep. 101. 

104. MANDAMUS—Fire Department.—A reclassification 
of the position of battalion chief of the fire department 
of a city could not be decreed in a mandamus proceeding 
to which neither the mayor of the city nor the state civil 
service commission was a party —Dill v. Wheeler, 91 N. 
Y. Supp. 686. 

105. MANDAMUS—Railroads, Specific Rates.—Where a 
special rate tixed by the railroad commission is not 
shown toe unreasonable, mandamus will lie to enforce 
it.—State v. Atlantic Coast Line R. Co., Fla., 37 So. Rep. 


657. 


106. MASTER AND SERVANT—Collision, Hand Car and 
Freight Train.—Railroad held liable for death of em- 
























- 
ployee in collision of hand car and freight train.—Inter- — 
national & G. N. R. Co. vy. Jacobs, Tex., 84S. W. Rep. tr 
288. re 

107. MASTER AND SERVANT—FKellow Servants, Motor- vv 
man and Conductor.—The motorman and conductor on th 
a street car are fellow servants.—Houts v. St. Louis Tran- Ww 
sit Co., Mo., 81S. W. Rep. 161. 

108. MASTER AND SERVANT—Knowledge of Dangerous = 
Appliance.—A servant of a railroad company held not sl 
negligent inriding on a tender of a different variety hi 
from that ordinarily used, unless he had a knowledge of te 
the difference.—Norfolk & W. Ry. Co. v. Cheatwood’s R 
Admx., Va.,49S E. Rep. 489. 

109. MASTER AND SERVANT—Personal Injury, Cumu- 


lative Remedy.—The employee’s common-law right of 
action against the employer for negligence was not 
abolished by the enactment of the employer’s liability 
act, but the new remedy is cumulative.—Monigan vy. Erie 
R. Co., 91 N. Y. Supp. 657. 

110. MASTER AND SERVANT—Sufe Place to Work .—It is 
a master’s duty to exercise ordinary care tosee that the 
premises where the servant works are kept reasonably 
safe, and to warn him of obstacles placed there, and it 
is not the servant’s duty to inspect the premises.—Gal- 
veston, H. & S. A. Ry..Co. v. Manns, Tex., 84S. W. Rep. 
254. 

111. MASTER AND SERVANT—Sudden Violent Jerking of 
Train.—Giving train sudden increase of speed and vio- 
lent jerk, when it was naturally expected tocome to full 
stop, held negligence on the part of railroad.—W hisen- 
hant v. Southern Ry.Co., N. Cur., 49 8. E. Rep, 559. 

112, MECHANICS’ LIENS — Pleadings, Amendments.— 
Where the original complaint was amended, defendant’s 
answer, when he offered proof to meet the amendment, 
should have been ordered amended, and the offered evi- 
dence should not have been rejected.—Sherry v. Madler, 
Wis., 101 N. W) Rep. 1095. 


113. MECHANICS’ LIENS—Right to Pursue Concurrent 
Remedies.—Under the statutes of Colorado, an action to 
enforce a mechanic’s lien 1s also one to recover the debt 
which it secures, and the plaintiff may avail himself of 
the provisional and auxiliary remedies of attachment 
and garnishment in the same action.—Hatcher y. Hen- 
drie & Bolthoff Mfg. & Supply Go., U.S.C. C. of App., 
Eighth Circuit, 183 Fed. Rep. 267. 

114. MINES AND MINERALS—Oil and Gas Leases.—As.- 
signment by owner of oil and gas leases of his gas rights 
to another construed, and held that,on developing gas 
in paying quantities in drilling for oil and the election of 
the gas company within the time limited to pay the cost 
of drilling and the other expenses, the party drilling it 
must deliver possession to the gas company.—Carnegie 
Natural Gas Co. v. South Penn Oil Co, W. Va., 49S. EB. 
Rep. 548. 

115. MONOPOLIES—Agreement notto Engage in Same 
Business.—A promise by a partner to his copartner, 
purchasing the business, not to engage in business, 
held not void at common law or under the anti-trust 
acts, including Laws 1903, p. 119, ch. 94.—Crump v. Ligon, 
Tex., 84 S. W. Rep, 250. 

116. MORTGAGES— Execution of Note, Burden of Proy- 
ing.—Inan action on a note and to foreclose a mortgage 
the execution of both of which is denied under oath, the 
burden of proving execution is on plaintiff.—Damman 
v. Vollenweider, Iowa, 101 N. W. Rep, 1130. 


117. MORTGAGES—Foreclosure Sale.—The order of sale 
in a foreclosure action held, at most, erroneous, because 
not having the seal of the court attached, so the sale 
eannot be collaterally attached.— Hager v. Astorg, Cal., 
79 Pac. Rep. 68. 

118. MORTGAGES—Fraud, Snit to Redeem.—In suit by 
grantor in a deed absolute in form, but in fact a mort- 
gage, to redeem, fraudulent intent to defraud creditors 
by the deed will not 'be presumed.—Faulkner v. Cody, 
91 N. Y. Supp. 633. ' 

119. MORTGAGES—Trespass to Try Title.-In trespass to 
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try title, charge held not objectionable as authorizing a 
recovery by plaintiffs if the jury should find in their fa- 
vor on any one of several issues, without a finding in 
their favor on the main issue.—Gray v. Moore, Tex., 84S. 
W. Rep. 293. 

120. MUNICIPAL CORPORATIONS—Defective Sidewalks 
—That plaintiff had traveled over asidewalk on which 
she was injured before, and knew that it was dangerous, 
held not to establish contributory negligence as a mat- 
ter of law.—Perrigo v. City of St. Louis, Mo., 84S. W. 
Rep. 30. 

121, MUNICIPAL CORPORATIONS—Disorderly Houses.— 
Stationing a police officer before a disorderly house will 
not be enjoined, but notice to customers of probable 
raid will be.—Delaney v. Flood, 91 N. Y. Supp. 672. 


122. MUNICIPAL CORPORATIONS—Negligence, Defective 
Streets.—_In an action against a city for injuries toa 
pedestrian caused by an excavation ina street, whether 
plaintiff was guilty of contributory negligence held, un- 
der the evidence, a question for the jury.—Bussell v. 
City of Ft. Dodge, Iowa, 101 N. W. Rep. 1126. 


123. MUNICIPAL CORPORATIONS—Public Square, Dam- 
age to Abutting Owner.—The owner of land abutting on 
a public square, which was sold by the city, and onwhich 
the grantee erected a building obstructing access, held 
entitled to damages.—Borghart v. City of Cedar Rapids, 
Towa, 101 N. W. Rep. 1120. 

124. NEGLIGENCE—Inference as to Contributory Neg- 
ligence.—Inference of freedom from contributory negli- 
gence may be drawn from the general tendency of all 
the evidence in favor of the plaintiff.—Hancock v. New 
York Cent. & H. R. R. Co., 91 N. Y. Supp. 601. 

125. NEGLIGENCE—Question for Jury, Instructions. — 
In an action for personal injuries, an instruction requir- 
ing the jury to concur on some specified act of negli- 
gence before finding for plaintiff held properly refused. 
—Wacker v. St. Louis Transit Co., Mo., 848. W. Rep. 
138. 

126. NUISANCE—Damages, Permanent Injury.—In or- 
der to recover damages resulting from a nuisance for 
total and permanent injury to land, such injary must 
have been completed before suit brought.—Watson v. 
Colusa-Parrot Mining & Smelting Co., Mont., 79 Pac. 
Rep. 14. 

127. OFFICERS—Compensation, Change During Term. 
—Fees allowed in lieu of salaries are subject to the pro- 
visions of €onst. § 161, forbidding the compensation of 
county or municipal officers to be changed during their 
terms of oftice.—Taylor v. Adair County, Ky., 848. W. 
Rep. 299. 

128. PARTNERSHIP— Mortgage to Defeat Creditors.— 
Partnership cattle cannot be mortgaged by one mem- 
ber of the partnership, so as todefeat the claims of the 
partnership creditors.—Sedalia Nat. Bank v. Cassidy 
Bros. Live Stock Commission Co., Mo., 84S. W. Rep. 142. 


129. PLEADING—Third Adjudication of Insufficiency.— 
Under Rev. St. 1899, §§ 621-623, a party held not debarred 
from pleading further by the fact that his petition has 
been twice adjudged insuflicient on motion to strike out, 
and once on motion to make more definite.—B. Roth 
Tool Co. v. Champ Spring Co., Mo., 84 8. W. Rep. 183. 


130. PRINCIPAL AND AGENT—Bona Fide Purchasers — 
One who joins by an agent in the redemption ot property 
is charged with all the knowledge that the agent pos- 
sesses concerning the equities in the property.—Coombs 
v. Barker, Mont., 79 Pac. Rep. 1. 

131, PRINCIPAL AND SURETY—Contractor’s Bond.—The 
surety on a contractor’s bond held estopped to question 
the correctness of the judgments in lien suits, which it 
was given opportunity to defend.-Henry v. Flynn, 
Wash., 79 Pac. Rep. 42. 

132, PRINCIPAL AND SURETY—Liability of Surety.—A 
surety, under his answer that it was not till after his dis- 
charge that the principal converted the property, held 
not entitled to show that it was lost by an investment 
prior to the suretyship.—State v. Bergfeld, Mo., 84S. W. 
Rep. 177. 





133. PUBLIC LANDS—Adverse Claimants.—As between 
adverse claimants to public land, one of whom has ini- 
tiated his claim in violation of law and the otherin 
obedience to law, the courts will sustain the one who has 
observed the law.—Watt v. Amos, Okla., 79 Pac. Rep. 109. 

134. RAILROADS—Accounting, Railroad Bonds.—A peti- 
tion for an accounting of the net earnings of a railroad 
company to be applied in payment of mortgage coupons 
held sufficient to cover coupons becoming due between 
the filing of the petition and the hearing of the cause.— 
Schmidt v. Louisville, C. & L. Ry. Co., Ky., 848. W. Rep. 
314. 

135. RAILROADS — Discovered Peril.— A locomotive 
engineer. who sees a person walking on the track, is re- 
quired to stop the train only after seeing that the pedes- 
trian is taking no measures for his own protection — 
Savage v. Southern Ry. Co , Va., 49 S. E. Rep. 484. 

136. RAILROADS - Duty Toward Trespasser on Track.— 
A railroad owes no duty to a trespasser on its tracks 
whose presence there is not known to its trammen.— 
Dotta v. Northern Pac. R. Co., Wash., 79 Pac. Rep. 32. 


137. RAILROADS—Right of Way.—A railroad company 
held not entitled to recover land outside of the space 
occupied by it for a period of from 45 to 50 years, to the 
extent of 100 feet on each side of the center of its tracks. 
—Jones v. Nashville, C. & St. L. Ry., Ala., 37 So. Rep. 677. 


138. REMOVAL OF CAUSES— Effect on Prior Attachment. 
—A lien obtained by attachment ina state court is not 
lost by the removal of the cause, but the attached prop- 
erty continues to be held by the state officer for the 
satisfaction of any judgment which the plaintiff may re- 
eover in the federal court.—Hatcher v. Hendrie & Bolt- 
hoff Mfg. & Supply Co., U.S.C. C. of App., Eighth Cir- 
cuit, 133 Fed. Rep. 267. 

139. SaLES—Joint Tenants, Fraud.—Where a purchaser 
was charged with knowledge of a third person’s interest 
in the property, the latter could recover its value, where 
the purchaser only applied it on a debt due him from 
vendor’s son.—Logan v. Oklahoma Mill Co., Okla., 79 
Pac. Rep. 103. 

140. SaLEs—Rescission.—Defendant held not to have 
used a furnace for such a length of time after plaintiff 
claimed to have complied with his contract as to pre- 
clude defendant from rescinding for plaintiff’s failure to 
perform.— Economy Furnace Co. v. Blachley, Iowa, 101 
N. W. Rep. 1123. 

141. SALES—Tax Sale, Redemption.—If atax purchaser 
refuse a redemption, claiming the validity of his pur- 
chase and refusing a tender generally, the amount of the 
tender, though too small, is immaterial. — Mosser v. 
Moore, W. Va., 49 S. E. Rep. 5387. 

142. SEAMEN—Discharge by Consul for Insubordina- 
tion.—The discharge of seamen by the United States 
consul at the port where the outward voyage terminated, 
because of their insubordination and refusal to assist in 
discharging cargo as required by their articles, held 
justified, and to defeat their claim for wages during the 
return voyage.—The Annie, U. 8. D.C, S. D. N. Y., 
133 Fed. Rep. 325. 

143, SPECIFIC PERFORMANCE—Conveyance of Land.— 
A contract for the conveyance of land, to be specifically 
enforced, must be certain, both in the discription of the 
property and the jestate to be conveyed. — Powers Vv. 
Rude, Okla., 79 Pac. Rep. 89. 

144, SPECIFIC PERFORMANCE — Oil and Gas Lease. — 
Where plaintiff has a right to specific performance of a 
contract to transfer a gas well, further operations by 
defendant in violation of the contract will be enjoined.— 
Carnegie Natural Gas Co. v. South Penn O11 Co., W. Va., 
49 S. E. Rep. 548. 

145. SPECIFIC PERFORMANCE — Parol Lease. — Where 
specific performance of an oral contract to lease for 
more than one year is sought to be enforced, the parol 
agreement must be clearly proved.—Deeds v. Stevens, 
Idaho, 79 Pac. Rep. 77. 

146. SPECIFIC PERFORMANCE — Refusal to Execute 
Lease.—In a suit for specific performance of a lease by 
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the lessee, a tender of the lease held not a prerequisite. 
—Pittsburgh Amusement Co. v. Ferguson, 91 N. Y. Supp. 
666. 

147. STREET RAILROADS—Ordinance, Discharging Pas- 
sengers.—A city ordinance, prohibizing street cars from 
running by a car standing to discharge passengers, held 
applicable to a car stopping for that purpose just before 
crossing the street.—Craven v. International Ry. Co., 91 
N.Y. Supp. 625. 

148. SUBROGATION—Purchaser at Void Foreclosure.— 
Complainant to subrogate purchaser at void sale under 
mortgage to rights of mortgagee should allege amount 
of the price and a purchase under belief that the legal 
title was obtained .—Griftin Vv. Griflin, 8. Car., 49 8S. E. Rep. 
561. 

149. SUBSCRIPTIONS — Construction, Liebility. — Lia- 
bility of subscribers to fund to induce holding of fair 
near particular city held to become absolute on showing 
of deficit of receipts as related to expenditures.—Ken- 
tucky Live Stock Breeders’ Assn. vy. Miller, Ky., 84S. W. 
Rep. 301. 

150. SUBSCRIPTIONS -- Performance of Conditions, — 
Where a subscription is conditioned on an acceptance, a 
reasonable time is implied, unless itis expressly stipu- 
lated that performance must be within a given time.— 
Powers v. Rude, Okla., 79 Pac. Rep. 89. 

151. TAXATION—Repeal of Statute.—The repeal of a 
provision of the tax law does not affect the liability of a 
taxpayer for taxes which have already become a charge 
on his property.— Hooper vy. State, Ala., 37 So. Rep. (62. 


“152. TAXATION—Tax Sale, Donation Deeds. — Mansf. 
Dig., § 4475, prescribing the periods of limitations for the 
recovery of lands as against persons holding them under 
donation deeds from the states, held to have no reference 
to grants by special legislative act and deeds made by 
the governor tocarry the same into effect.—Beasley v. 
Equitable Securities Co., Ark., 84S. W. Rep. 224. 

153. TELEGRAPHS AND TELEPHONES — Delay, Death 
Messages.—Mental anguish suffered by plaintiff while 
securing a postponement of her deceased sister’s funeral 
so she could attend held insufticient to entitle her to re- 
cover for delay in the delivery of a telegram announcing 
the sister’s death.—Western Union Tel. Co. v. Reed, Tex.. 
84S. W. Rep. 296. 

154. TENDER—Damages, Personal Injuries.—A tender 
by defendant in an action for personal injuries of a 
specified amount as damages and costs held a conelu- 
sive admission of plaintiff's cause of action.—Welis v. 
Missouri-Edison Electric Co.. Mo., 84S. W. Rep. 204. 


155. TRIAL — Contradictory Evidence, Instructions. — 
Where the evidence 1s contradictory, but there is sub- 
stantial testimony in support of either view, a peremp- 
tory instruction cannot be given.—Bond vy. Chicago, B. 
& Q. Ry. Co., Mo., 84S. W. Rep. 124. 

156. TRIAL—Special Interrogatories.—Special interroga. 
tories, which do not call for ultimate facts, but are rather 
in the nature of a cross-examination of the jurors con- 
cerning the method of their deliberations, are properly 
refused.—Greenlee v. Mosnat, lowa, 101 N. W. Rep. 1122 

157. Tr1AL—Time Allowance for Argument. — Where 
counsel in argument does not intentionally transgress 
the admonitions as to the evidence he may comment on; 
held, he should be allowed further time on account ot 
interruptions.— Neumann vy. St. Louis Transit Co., Mo., 84 
S. W. Rep. 189. 

158. TRUSTS—Deed by Trustee.—Deed by trustee under 
power of sale for reinvestment, without payment to 
trustee of purchase money, is voidable only.—Scottish- 
American Mortg. Co. v. Clowney, 8. Car., 49 8. E. Rep. 
569. 

159. TRUsSTs—Interest, Investment of Funds.—Trustee 
held not chargeable with 6 per cent. interest on a smal] 
sum which he left in a savings bank, where it drew 3 1-2 
per cent —IJn re Wiley, 91 N. Y. Supp. 661. 

160. UsuRY—Expenses in Making Loan.— Charge for 
reasonable expenses in making a loan will not renderthe 





debt usurious.—Liskey v. Spyder, W. Va., 49S. E. Rep. 
515. 

161. VENDOR AND PUKCHASER—Tender of Payment.— 
Under a contract of sale of land plaintiff held required 
to make payment or tender in another state.—Scott vy. 
Grant, Tex., 84S. W. Rep. 278. 

162. WATERS AND WATER CouRSsES — Pollution of 
Streum.—In an action for damages to abutting property 
by pollution of a stream, the difference between the 
value Of the land prior to the aets complained of and its 
value thereafter isa proper element of damage —West 
Muncie Strawboard Co. vy. Slack, Ind., 72 N. E. Rep. 879. 

163. WEAPONS—Travelers.—Where defendent, a non- 
resident, carried a concealed weupon on his person 
after he had reached his destination at O, while going 
about the city, it was no defense to a prosecution there- 
for that he was a traveler.—Rosamuan vy. City of Okolona, 
Miss., 37 So. Rep. 641. 

164. WILLS — After-Born Children. — Declarations of 
testator eoncerning the making of a will, and as to his 
intent concerning a child subsequently adopted, held 
jnadmissible to show testator’s intent respecting such 
child, undey Rey. St. 1898, § 2286, relative to the rights of 
after-born<children.—Jn re Sandon’s Will, Wis.,101N. W- 
Rep. 1089. 

165. WILLS—Construction, Legacy in Addition to Debt. 
—Where testator directs payment of his just debts and 
makes a specific bequest to his debtor of a sum less than 
the debt, the will should be construed to direct payment 
of the legacy in addition tothe: debt.—Smith v. Park’s 
Admr., Ky., 84S. W. Rep. 304. 


166. WILLS—Partition, Remainderman.— Where father, 
who had joined in a scheme of partition of lands devised 
to his mother for life, died before life tenant, his children 
held not estopped, on death of the life tenant, trom 
claiming in partition.—Parrott v. Barrett, 8. Car., 101 N. 
W. Rep. 563. 

167. WITNESSES—Cross-Examination of Defendant.— 
In a criminal case, held proper to permit defendant to be 
asked, on cross-examination, questions which elicited 
information which tended to show that he had been ina 
reform schoo].—State v. Wasson, lowa, 101 N. W. Rep. 
1125, 

168. WITNESSES—Dying Declarations.—A witness, who 
only stated that he was present when the dying declara- 
tions were reduced to writing, and signed them as wit- 
nesses, cannot be asked whether such declarations were 
truly stated in the writing, unless defendant makes him 
his own witness.—State v. Gray, Oreg., 79 Pac. Rep. 43. 


169. WITNESSES—Evidence, Photographs.—In order to 
locate objects in the room ia question, a photograph of 
another room may be used by another witness.—Morrow 
v. Gaffney Mfg. Co., 8. Car., 49 S. E. Rep. 578. 

170. WITNESSES—Memoranda, Refreshing Memory.— 
Original memoranda of locomotive inspections, pro- 
duced to refresh the memory of the inspectors, may be 
properly submitted to the jury.—Manchester Assur. Co. 
v. Oregon R. & Nav. Co., Oreg., 79 Pac. Rep. 60. 


171. WITNESSES—Physicians.—In an action on a life 
policy,a physician who attended assured held incom- 
petent to testify.—Van Bergen v. Catholic Relief & Bene- 
ficiary Assn., 91 N. Y. Supp. 362. 

172. WITNESsES—Testimony at Former Triul.—In a 
criminal case, testimony of the defendant given ona 
former trial is admissible, where it does not relate to 
former offenses.—Moore vy. State, Tex., 83 S. W. Rep. 1117. 

173. WORK AND LABOR—Implied Contract, Overseeing 
Farm.—Where no relationship exists between the par- 
ties, the rendering by ene and the acceptance by an- 
other of services as overseer of a farm raises by lega) 
implication‘a promise to pay on the part of the recipient, 
—Smith v. Park’s Admr., Ky., 84S. W. Rep. 304. 

174. WORK AND LABOR—Voluntary Performance.—One 
cannot recover for labor voluntarily performed for an- 
other under no express or implied promise to pay.—De 
Montague v. Bachrach, Mass.,72 N. E. Rep. 938. 
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